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Chapter 1.0
Introduction

This document is a final environmental impact report (EIR) for the Capitol
Expressway Corridor in the City of San Jose (City), Santa Clara County
(County), California. The final EIR has been prepared pursuant to the
requirements of the California Environmental Quality Act of 1970 (CEQA); it is
intended to help decision makers and the public understand the potential impacts
of the No-Project Alternative, Baseline Alternative, and Light Rail Alternative,
and propose ways to avoid those impacts. The agency responsible for this
document is the Santa Clara Valley Transportation Authority (VTA).

Originally, VTA had intended to supplement local revenue sources with federal
funding for portions of the Light Rail Alternative. As such, the draft
environmental impact statement/environmental impact report (EIS/EIR) was
prepared in order to comply with both state and federal environmental laws.
However, subsequent to the public review of the Draft EIS/EIR, the opportunity
for securing federal funds has diminished and continuing the federal
environmental process would result in substantial delays and additional costs.
Therefore, VTA decided to continue the state environmental process only,
because no federal involvement in this project is anticipated. The purpose of
Volume |1 of this final EIR is to present information on the recommended
project; document agency and public comments received on the draft EIS/EIR;
provide responses to those comments; and provide revisions and corrections to
the draft EIS/EIR as a result of responses to comments.

Preliminary VTA staff recommendations were presented to the Downtown East
Valley (DTEV) Policy Advisory Board (PAB) in March 2004 as an information
item. VTA staff subsequently solicited input from the community regarding the
recommendations. The final EIR identifies the “Preferred Alternative” that
decision makers will ultimately be asked to approve, based on final VTA staff
recommendations presented and approved by the PAB on August 5, 2004.
Decisions on design options were required in order to define the Recommended
Light Rail Alternative that is included in the final EIR. These decisions and final
recommendations are presented in Chapter 2, Description of Recommended Light
Rail Alternative.

The draft EIS/EIR was circulated from April 28, 2004, to June 28, 2004, for
public review to disclose potential environmental impacts associated with the
alternatives. A public hearing was held on May 27, 2004. A total of 316 written
and oral comments were received on the draft EIS/EIR during the public review
period. Written comments were received by postal mail, facsimile transmittal,
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Santa Clara Valley Transportation Authority Chapter 1.0. Introduction

and electronic mail (email) and oral comments were received at the public
hearing. Chapter 3, Comments and Responses on the Draft EIS/EIR, includes a
list of all commenters, copies of the written comments and public hearing
transcript, and responses to all comments received.

As a result of written and oral comments received during the public review
period, the draft EIS/EIR has been revised to include revisions to text, tables, and
figures, as necessary. In addition, VTA has made revisions to the draft EIS/EIR
where corrections were needed because of updated information, including
regulatory requirements, or revised data identified during the review period.
Typographical errors identified during the public review period have been
corrected in Volume I, EIR Text.

Prior to certifying the final EIR, the VTA Board of Directors (Board) will
consider the comments and input received on the draft EIS/EIR, as well as the
responses to comments. The responses and proposed mitigation measures, in
accordance with CEQA, will be presented to the VTA Board of Directors, which
will consider them when it votes on whether to certify the final EIR. If there are
impacts that cannot be mitigated, and the Board determines that the project
should be approved and the document certified, the Board will need to make a
statement of overriding considerations that explains why the project was
approved and the document certified although there were impacts that could not
be mitigated as required under CEQA. The Board will consider this statement
and make findings regarding the adequacy of the document when it votes on
whether to approve the project and certify the document. Once the Board has
certified the final EIR, it may approve the project and issue CEQA findings of
fact and a statement of overriding considerations and file a notice of
determination with the state.

The final EIR will be used by federal, state, regional, and local agencies to make
a number of discretionary decisions regarding the Capitol Expressway Corridor
project. Other agencies may use the final EIR as part of the process of issuing
permits or other approvals necessary to construct the project. Federal agencies
may include the Federal Highway Administration (FHWA) and U.S.
Environmental Protection Agency (EPA). State agencies may include the
California Department of Transportation (Caltrans) and California Public
Utilities Commission (CPUC). In addition, several regional and local agencies
may use the environmental document in reaching their permit and approval
decisions.
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Chapter 2.0
Description of Recommended
Light Rail Alternative

On August 5, 2004, the Downtown East Valley Policy Advisory Board (PAB)
approved staff recommendations regarding preferred design options and phasing
for the Capitol Expressway Corridor Light Rail Alternative based on conceptual
engineering work, environmental technical studies, and public and policy-level
input.

The Recommended Light Rail Alternative would extend 3.1 miles south from the
terminus of the Capitol Avenue Light Rail Transit (LRT) Line at the existing
Alum Rock Station to the proposed Nieman Boulevard Station. The
Recommended Light Rail Alternative would include four new light rail stations,
located near Story Road, Ocala/Cunningham Avenue, the Eastridge Transit
Center, and Nieman Boulevard. The alignment of the Recommended Light Rail
Alternative is shown in Figure 2-1. Table 2-1 indicates how the Recommended
Light Rail Alternative will pass through each intersection along Capitol
Expressway.

Table 2-1. Proposed Intersection Crossings of the LRT

LRT At-Grade LRT Elevated LRT Depressed

1. Capitol Avenue X

2. Story Road X

3. Ocala Avenue X

4. Cunningham Avenue X

5. Tully Road X
6. Eastridge Loop X

Source: Santa Clara Valley Transportation Authority, 2004,

The Recommended Light Rail Alternative could be constructed in two phases: an
initial phase terminating in the vicinity of the Eastridge Transit Center, and a
subsequent phase terminating in the vicinity of Nieman Boulevard (Figure 2-1).
The initial phase, or Minimum Operating Segment (MOS), is referred to in this
chapter as MOS-Phase 1A. Under MOS-Phase 1A, light rail would be
constructed between the Alum Rock Station and the Eastridge Transit Center, a
distance of approximately 2.3 miles. MOS-Phase 1A includes new light rail
stations at Story Road, in the vicinity of Ocala and Cunningham Avenues, and at
the Eastridge Transit Center; an expanded park-and-ride facility would be

Capitol Expressway Corridor April 2005
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Santa Clara Valley Transportation Authority Chapter 2.0. Description of Recommended
Light Rail Alternative

constructed at the Eastridge Transit Center. EXisting high-occupancy vehicle
(HOV) lanes between Story Road and the Eastridge Transit Center would be
removed under MOS-Phase 1A; no change to the existing HOV lanes south of
the Eastridge Transit Center would occur under MOS-Phase 1A.

Light rail continuing from Eastridge Transit Center to Nieman Boulevard, a
distance of approximately 0.8 mile, could be constructed in a subsequent phase,
or included as one project with Phase 1A, and is referred to in this document as
Phase 1B (Figure 2-1). Under Phase 1B, a new light rail station would be
constructed north of Nieman Boulevard. Existing HOV lanes south of the
Eastridge Transit Center to Nieman Boulevard would be removed under Phase
1B.

The environmental effects of the entire proposed alignment were analyzed in the
draft environmental impact statement/environmental impact report (Draft
EIS/EIR), which was released for public review on April 28, 2004.

The following sections describe the Recommended Light Rail Alternative urban
design, alignment, stations, park-and-ride lots, and other facilities, which were
selected by the Downtown East Valley PAB.

Urban Design

During the conceptual engineering phase, there was a consistent effort to
incorporate attractive, urban design elements into the design of the Light Rail
Alternative. These principles reflect policy guidance from the Downtown East
Valley PAB. This section highlights the key urban design elements of the
Recommended Light Rail Alternative. The design objectives for the
Recommended Light Rail Alternative are noted in Table 2-2.

Urban Design Principles

m  Transform the expressway from an auto-dominant corridor to a multi-modal
boulevard.

m Introduce landscaping as a major element to enhance the visual appearance
and spatial definition of the corridor.

m  Establish pedestrian and bicycle linkages along and across the corridor to
connect neighborhoods to activity centers.

m  Design stations to facilitate safe and convenient pedestrian access, and to
convey the personality and identity of adjacent neighborhoods.

m Introduce special treatments along the edges of the boulevard to reduce
visual and noise impacts, and to create a more positive relationship with
adjacent neighborhoods.

Capitol Expressway Corridor April 2005
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Table 2-2. Design Objectives for Recommended Light Rail Alternative

System Design Objectives:
Maintain efficient LRT service
and travel speeds by providing
increased transit capacity.

Access Objectives: Provide
significant and varied
opportunities to access LRT and
regional connectivity.

Community Design Objectives:
Create a system that integrates
transportation and land use.

Safety Objectives: Implement a
system that considers transit and
traffic operations and pedestrian
and bicycle use.

Traffic Operations Objectives:
Minimize LRT impacts to traffic
circulation and movements.

Source: Korve Engineering 2002a.

Operate in exclusive or semi exclusive right-of-way and use signal priority.
Utilize signal priority to promote light rail with clearance through intersections.

Design several-grade separations (either elevated or depressed) where warranted and minimize disruption to vehicular
circulation and turning movements.

Connect with both existing and planned local and regional transit.

Locate stations to maximize passenger access.

Provide an alternative transportation option to the automobile.

Provide access by other modes of travel including automobile, buses, other light rail lines, commuter rail lines, shuttles,
bicycles, and walking.

Locate park-and-ride lots to provide convenient access at stations.

Design park and ride lots to meet current and projected future demand.

Develop a multi-modal landscaped parkway boulevard with transit, bicycle, pedestrian access and vehicular circulation.
Balance LRT technical and operational characteristics with community interests and needs.
Minimize right-of-way impacts to residential and commercial properties through careful station location and design.

Utilize design principles per Community Design & Transportation: A Manual of Best Practices for Integrating
Transportation and Land Use.

Design stations as gateways to the neighborhoods, and retail, and commercial opportunities.
Enhance the corridor visual environment.
Create community-oriented design elements.

Provide appropriate station railings and fencing.
Utilize signalized crosswalks or grade-separated pedestrian overcrossings.
Incorporate pedestrian access and waiting areas.

Balance the operational needs of transit with that of traffic movements.
Maintain three through lanes in each direction along the expressway corridor.
Promote pedestrian safety by separating traffic movements through intersection channelization.
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Santa Clara Valley Transportation Authority Chapter 2.0. Description of Recommended

Light Rail Alternative

Promote opportunities for transit-oriented development that will enhance
ridership and the quality of life of the surrounding community.

Capitol Expressway as a Multi-Modal Boulevard

The vision for the Capitol Expressway Corridor is a multi-modal boulevard,
transforming the current “highway” environment into a street with cars, light
rail, bicycles, and pedestrians.

Light rail service will operate in its own semi-exclusive right-of-way and
include four new stations near key residential, shopping, business, and
recreational areas along Capitol Expressway.

Light rail tracks will be at street level for the majority of the corridor, but
tracks may be above or below the street level at a few locations (e.g., the

Capitol Avenue/Capitol Expressway intersection; Story Road, and Tully

Road).

The Recommended Light Rail Alternative will contribute to key neighborhood
goals:

Improved Linkages: Connections can be improved through a multi-purpose
path and other opportunities along most of the corridor to implement a
planned system of City of San Jose and Santa Clara County trails, connecting
transit stations with adjacent neighborhoods, local and regional parks, and
other amenities. Bicycles will also be accommodated on the expressway.

A Greener Street: Adding landscaping will enhance the visual and spatial
effect of the street and create a more hospitable environment, including
planting trees along the boulevard and at some station platforms. Lighting
will also be provided.

Stations as Neighborhood Gateways

The design of stations and their relationship with the adjacent neighborhoods is
critical to promote a viable transit environment. Convenience, safety, and ease
of access for residents and employees arriving by foot, bike, bus, or car are
primary design objectives. Additionally, stations can create identities and
gateways to communities and opportunities for neighborhood-serving retail uses
and a mix of commercial, residential, recreational, and community-oriented
activities.

Capitol Expressway Corridor
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Santa Clara Valley Transportation Authority Chapter 2.0. Description of Recommended
Light Rail Alternative

Desigh Enhancements at Light Rail Stations

The Recommended Light Rail Alternative

will also provide opportunities at the

stations to incorporate art elements to

enhance the visual appearance of the

stations. Because the Light Rail

Alternative is a project included in both

Valley Transportation Plan (VTP) 2020

(Santa Clara Valley Transportation

Authority 2000) and 2000 Measure A, it is

eligible to be included in the Community Oriented Design Enhancements
(CODE) Program. The goal of the program is to integrate high-quality design
enhancements, designed by artists that reflect the identity of the communities and
neighborhoods in which the stations are located.

To ensure the success of the program, citizens are involved early in selecting and
designing CODE projects. Successful CODE
elements build community pride and project
support. During the conceptual engineering
process for the Light Rail Alternative, many
community members expressed interest in
becoming involved in this effort. The budget
for CODE improvements has been
established at 2% of the construction costs for
each project. Numerous examples of CODE

Program elements have been incorporated into VTA’s light rail stations.

Alignment Description

Detailed specifications of the Recommended Light Rail Alternative alignment
are illustrated in the attachment included with this chapter. The alignment would
operate in exclusive and semi-exclusive rights-of-way, and would include both
grade-separated and at-grade intersection crossings. The alignment would
operate primarily in the median of Capitol Expressway; however, one alignment
section would deviate from the median to a side-running operation.

The Recommended Light Rail Alternative would be designed to reduce travel
time, with signal priority at intersections and grade separation at congested
intersections. Crossings at some major arterials would also be grade separated
(either elevated or depressed) to further support higher-speed transit operations.

Construction of the light rail guideway and grade-separated structures under this
alternative would alter the roadway geometry along some portions of Capitol

Expressway. Perhaps the most dramatic change to the expressway would be the
removal of existing HOV lanes between Capitol Avenue and Nieman Boulevard.
Because the existing roadway width could accommodate light rail if the roadway

Capitol Expressway Corridor April 2005
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Santa Clara Valley Transportation Authority Chapter 2.0. Description of Recommended

Light Rail Alternative

configuration is modified, the HOV lanes would be removed to provide the
additional right-of-way. This would minimize the need to acquire substantial
additional property for the Recommended Light Rail Alternative and would be
consistent with past policy decisions. Except for restriping and a slight reduction
in lane width, only minimal modifications to the remaining traffic lanes would be
required. Left turns and through movements would not be affected, and all three
existing general purpose through traffic lanes in both directions would remain in
place.

Under the Recommended Light Rail Alternative, the streetscape of Capitol
Expressway would be redesigned to create an urban multi-modal boulevard. The
project cross section shown in Figure 2-2 was developed as a result of extensive
input from the community and incorporates many features from VTA's
Community Design and Transportation Program. Pedestrian-friendly
improvements, such as removing free-flowing right turn lanes to make pedestrian
movements across the roadway shorter and easier, would be implemented at
intersections. In addition, the design would incorporate trees along the light rail
median and along the curb edge of the roadway. A multi-use linear path along
Capitol Expressway is also proposed. The path would be approximately 16 feet
wide and would include a 10-foot-wide pedestrian and bicycle pathway,
landscaping, and replacement of existing soundwalls where necessary. To
accommodate bicyclists to the greatest extent possible, curb lanes on both sides
of Capitol Expressway will be 17-18 feet wide for the entire length to allow use
of the shoulders by bicycles. There will also be periodic emergency pull-out
areas for vehicles along Capitol Expressway.

The following sections describe the recommended vertical and horizontal
alignments for each segment of the Recommended Light Rail Alternative. The
segments are described by construction phase.

MOS-Phase 1A

Alum Rock Station to Story Road

The light rail alignment would begin at the existing Alum Rock Station on the
Capitol Avenue LRT Line. In this section of the corridor, an aerial guideway
would be constructed for the full distance from south of Alum Rock Station to
south of Story Road. The guideway would be located in the median of Capitol
Avenue, transition to the median of Capitol Expressway and would be
approximately 4,000 feet long. At its northern end, the aerial structure would
cross the northbound lanes of Capitol Avenue and Capitol Expressway and
transition to an alignment in the median of Capitol Expressway. The light rail
alignment would continue on the aerial structure over Story Road and resume a
ground-level profile south of Story Road.
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Santa Clara Valley Transportation Authority Chapter 2.0. Description of Recommended
Light Rail Alternative

A kiss-and-ride lot for short-term parking to pick up and drop off passengers and
two bus bays would be located on the southeast corner of the Capitol
Avenue/Capitol Expressway intersection.

Story Road to Eastridge Transit Center

From south of Story Road, the alignment would be at grade through the Ocala
Avenue and Cunningham Avenue intersections. Before the alignment reaches
Tully Road, a tunnel would provide a grade-separated transition from the
median-running configuration along Capitol Expressway to the side-running
configuration of the new station at Eastridge Transit Center. The Tully Road
tunnel would measure approximately 2,150 feet. In addition to removing light
rail operations from the congested intersection of Tully Road, the grade
separations in this area would serve to transition the light rail alignment between
median- and side-running operations. The MOS-Phase 1A terminates at the
Eastridge Transit Center.

Phase 1B

Eastridge Transit Center to Nieman Boulevard

Phase 1B starts south of the Eastridge Transit Center. The alignment would enter
a retained cut section that would place the tracks onto a cut-and-cover tunnel
carrying the light rail under the Eastridge Loop Road and Quimby Road. At this
point, it would return to grade through another retained cut section south of
Quimby Road, continuing at grade to the proposed Nieman Boulevard Station.
The alignment would then terminate with a tail track section. This is the end of
Phase 1B of the Recommended Light Rail Alternative.

Proposed Stations and Park-and-Ride Facilities

Four new light rail stations (Story Road, Ocala Avenue/Cunningham Avenue, the
Eastridge Transit Center, and Nieman Boulevard) are included with the
Recommended Light Rail Alternative between the northern terminus at the
existing Alum Rock Station and the southern terminus at Nieman Boulevard.
The stations would be located approximately 0.75 mile apart. The placement of
the proposed stations was based primarily on VTA guidelines for station spacing,
and the desire to place the stations at or near major intersections and near
convenient transfer points. Two park-and-ride facilities (Alum Rock Station and
Eastridge Transit Center) would also be located along the alignment. The
following sections describe each station and park-and-ride facility along the
alignment of the Light Rail Alternative. The proposed stations and park-and-ride
options are shown in Figure 2-1.
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Alum Rock Station

At its northern end, the Recommended Light Rail Alternative would connect to
the existing light rail network at the Alum Rock Station on the Capitol Avenue
LRT Line. The Capitol Avenue LRT Line would be through-routed with the
Recommended Light Rail Alternative. No additional new improvements are
anticipated at this station.

Story Road Station

The Recommended Light Rail Alternative includes a two-level station in the
median of Story Road with a mezzanine level and an elevated center platform.
The station would be centered over the Story Road/Capitol Expressway
intersection. Passengers would access the station via pedestrian overcrossings.
From the mezzanine level, an elevator or stairs would provide access to the
station platform.

The traffic volumes and turning movements and the bus and pedestrian/bicycle
activity at the Story Road intersection are significant. To support efficient
connections to the Story Road Station and as part of the bus integration plan,
additional bus and transit support facilities are included. The enhanced transit
features will include a new bus bay for two buses on the south side of eastbound
Story Road on the far side of the intersection and a small short-term Kiss-and-ride
lot in the southeast corner of the intersection. The lot could accommodate up to
10 automobiles and is located directly adjacent to the stairs and elevator
accessing the pedestrian overcrossing on the south side of Story Road. A single
parcel would be required for the kiss-and-ride lot. A pedestrian overcrossing
would be located close to the intersection. There would be convenient access to
the pedestrian overcrossing because it would be close to existing at-grade
crosswalks.

Ocala Avenue/Cunningham Avenue Station

This station would be between Ocala and Cunningham Avenues, with a single
center platform in the median and passenger access provided by pedestrian
overcrossings, stairs, elevators, and ramps. A pedestrian connection will be
provided to enhance the access between the station and the Ocala neighborhood,
including pedestrian-scaled lighting, pedestrian path-finding symbols embedded
in the pavement leading to the station entrances, and decorative fencing to direct
pedestrians to safe crossing of Capitol Expressway.

Capitol Expressway Corridor April 2005
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Eastridge Transit Center

The Eastridge Transit Center is currently one of the busiest facilities in the VTA
system, with significant bus transfer activity and a large park-and-ride lot. Most
bus routes serving the Downtown East Valley area terminate at or pass through
the center, which accommodates approximately 6,000 daily boardings and
alightings.

The at-grade station would include a center platform adjacent to the proposed
Eastridge Transit Center. Pedestrian access would be provided with pedestrian
crossings from the proposed multi-use path that would be adjacent to Capitol
Expressway.

The station design for the Eastridge Transit Center would require a
reconfiguration of the existing bus transfer facilities to provide an efficient
interface with the light rail alignment. Improvements include a modified access
loop and bus bays for buses, an expanded park-and-ride lot, and the multi-use
path traversing the eastern edge of the site. Between the Eastridge Transit Center
and Nieman Boulevard, additional landscaping, lighting, and decorative paving
would also be added to enhance the design elements of the center.

Nieman Boulevard Station

The at-grade station would be 1,000 feet north of Nieman Boulevard on the west
side of the expressway. Passenger access would be provided via the proposed
multi-use path along the west side of the alignment and pedestrian crossings of
Capitol Expressway at Quimby Road and Nieman Boulevard.

Park-and-Ride Facilities

Two existing park-and-ride lots are located along the alignment: Alum Rock
Station and Eastridge Transit Center. The existing Alum Rock Station park-and-
ride facility has sufficient capacity to accommodate the projected demand from
the Recommended Light Rail Alternative. The existing park-and-ride facilities at
the Eastridge Transit Center would be reconfigured and expanded to provide 400
total spaces, with an initial phase of up to 266 spaces.

Support Systems

In addition to the primary alignment, stations, and park-and-ride facilities, the
Recommended Light Rail Alternative would incorporate light rail support
systems, including traction power and substations, overhead contact,
communications, signaling, and gates. Opportunities for overnight vehicle

Capitol Expressway Corridor April 2005
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storage facilities with light maintenance capabilities are also under consideration.
These support systems are described in the following sections.

Traction Power System and Substations

A traction power system is a distribution system that converts high-voltage

commercial electrical power received from substations to medium-voltage direct

current (DC) and distributes it to the light rail vehicles via the overhead catenary
or contact wire as they travel along the
alignment. A traction power system consists of
the power distribution mechanism and electrical
substations.

For the Recommended Light Rail Alternative,

the traction power system would provide the

potential for three-car light rail trains operating

at speeds up to 55 miles per hour on 10-minute
headways. The alignment would require a total of two traction power substations
(TPSSs), in addition to one existing TPSS south of the Alum Rock Station near
the park-and-ride lot. The TPSSs would be located approximately 5,900-7,600
feet apart. The final locations and placements of the TPSSs along the alignment
would be determined during the preliminary engineering phase of the
Recommended Light Rail Alternative. Locations for the new TPSS that are
under consideration include the following:

m the southwest corner of the Capitol Expressway/Ocala Avenue intersection,
and

m north of Quimby Road, on the west side of Capitol Expressway;

Electrical power would be supplied to the TPSS by an underground feeder from
the electrical utility distribution system. Alternate TPSSs would be equipped
with two primary feeders from the utility company and an automatic transfer
switch to supply reliable power to the TPSS.

The TPSS would be contained in a prefabricated substation housing that is
factory wired to accommodate internal components and built on a concrete
foundation. The foundation would be equipped with embedded conduit to
accommodate incoming alternating current primary power cables, control and
communication cables, and the DC feeder cables to the overhead contact system
(OCS).

The estimated size of the TPSS would be approximately 650-750 square feet in
area and 12-15 feet in height. Parcels used as TPSS sites need to be large
enough to provide for side clearance from passing trains and automobiles and to
allow a service vehicle to park, unless convenient parking is available on an
adjacent roadway.

Capitol Expressway Corridor April 2005
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Overhead Contact System

The OCS would be an auto-tensioned simple catenary consisting of a contact
wire, a messenger wire, and counterweight terminations. This configuration
represents the typical application for the VTA light rail system. The height of the
contact wire would conform to the requirements of VTA Light Rail Design
Criteria Manual 2001 Edition (Santa Clara Valley Transportation Authority
2001) and the California Public Utilities Commission’s General Order 95
(California Public Utilities Commission 1941). All OCS poles, except
counterweight poles, would be constructed as tubular, hollow, tapered, round
poles made of rigid galvanized steel. Counterweight poles would be nontapered.
The pole height would be adjusted to suit the contact wire height and would
match the existing system as closely as possible. The OCS poles would be
located between the tracks or on the outside of the tracks, depending on space
restrictions. The final location of the OCS features would be determined during
the preliminary engineering phase for the Recommended Light Rail Alternative.

Communications System

The communications equipment and design would be fully compatible with the
communications system that serves VTA’s existing light rail operations. A
wayside cable system, fiber optic cable, and two-way radio system would link
light rail stations and TPSSs with the existing Operations Control Center (OCC)
by the use of supervisory control and data acquisition and remote terminal units.
The communications system would consist of the following main components:

m apublic address system with two-way voice announcement linking the OCC
and the light rail stations;

m  atwo-way radio system with two-way voice announcement linking the OCC
and light rail vehicles;

m asupervisory control and data acquisition system with the capability to
monitor and control the TPSS switchgear functions from the OCC via the
remote terminal units and wayside cable system;

m  apulse code modulation carrier system to provide for the multiplexing of
voice and data channels between the OCC and locations along the corridor;
and

m a cable transmission system designed to incorporate both the backbone
communications distribution (fiber optics) and metallic distribution.
Wayside cabling would utilize a combined systems duct installed
continuously along the corridor.
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Signaling and Gates System

The signal system for the Recommended Light Rail Alternative would be an
extension of the existing light rail signal system and would be functionally
compatible with the existing lines. The light rail signal system would include a
wayside color light aspect with no cab signal and Automatic Block Signaling.
(Wayside color light aspect refers to a signal at the side of the tracks indicating
the next block is either clear or occupied.) The signal system would provide for a
minimum train headway of 5 minutes, allowing a 5-minute safety factor over the
proposed headway of 10 minutes. Generally, the alignment would not be gated.
However, any side-running, at-grade alignment would likely require rail-crossing
gates at the side-street crossings.

Vehicle Storage Facilities

The Recommended Light Rail Alternative includes an overnight storage facility.
Heavy maintenance activities for vehicles used on this line would continue to be
performed at the existing Younger Street facility. However, a new vehicle
storage facility may provide VTA with the opportunity to deliver more-efficient
service while saving “dead-heading” costs. The location of the light rail vehicle
storage facility are under consideration is illustrated in Figure 2-1.

The site located on the southwest corner of Capitol Expressway and Quimby
Road could accommodate up to 17 vehicles and includes a 6,700-square-foot
building with approximately 32 automobile parking spaces to accommodate
operators and supervisory personnel. The storage yard would be approximately
81,000 square feet. Automobile access would be provided from Quimby Road.

The storage facility would include LRT track, OCS, poles and overhead wires.
The building would provide office space for supervisory personnel, operator
reporting functions, and a break room. There would be storage for minor
equipment such as mirrors, seat cushions, and wipers. The functions performed
at this facility would be light rail vehicle storage and light maintenance such as
interior cleaning of vehicles (vacuuming, window washing) and replacement of
minor equipment (mirrors, seat cushions, wipers). No exterior washing or heavy
maintenance would occur at this facility.

Recommended Operating Plan

The operating plan for the Recommended Light Rail Alternative is a two-car
operation extension of the Capitol Avenue LRT Line that would continue
initially to the Eastridge Transit Center and later extend to Nieman Boulevard.

Two operating scenarios are under consideration for the Recommended Light
Rail Alternative. One scenario would provide light rail service from the existing
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Alum Rock Station to the Eastridge Transit Center, resulting in a minimum
operating segment of the alignment. Another would provide light rail service
from the Alum Rock Station to the Nieman Boulevard Station.

The Recommended Light Rail Alternative would offer headways of 10 minutes
between trains during weekday peak hours and 15-minute headways on
weekends. The end-to-end travel time for the Light Rail Alternative would be
approximately 7 minutes. For the segment of the alignment between the Alum
Rock Station and Eastridge Transit Center, the estimated running time would be
just over 5 minutes. Table 2-3 shows estimated travel times between stations
along the light rail alignment.

Table 2-3. Estimated Travel Times between Stations, Recommended Light Ralil

Alternative
Time between Stations Time from Alum Rock

Proposed Station (h:mm:ss) Station (h:mm:ss)
Alum Rock 0:00:00 0:00:00

Story Road 0:01:29 0:01:29

Ocala Avenue 0:01:42 0:03:11

Eastridge Transit Center 0:01:59 0:05:10

Nieman Boulevard 0:01:41 0:06:51

No additional vehicles would be necessary to serve Eastridge Transit Center and
Nieman Boulevard Station under the recommended operating plan.

Construction Scenario

The Recommended Light Rail Alternative could be constructed and operated in
two phases, as funding permits, with construction occurring over a period of
approximately 3 — 4 years. MOS-Phase 1A would include the segment from the
end of the Capitol Avenue LRT Line (Alum Rock Station) to the Eastridge
Transit Center. Phase 1B would be the segment between the Eastridge Transit
Center and the Nieman Boulevard Station. Construction of MOS-Phase 1A and
Phase 1B depends on funding and policy-level decisions by the VTA Board of
Directors regarding funding priorities. For the purposes of the environmental
analysis, both phases of construction were evaluated.

At the height of construction, a number of construction employees and equipment
would occupy portions of the street, including the median and parking lanes, at
active construction locations. In the most active areas, construction activities
would periodically reduce the capacity of Capitol Expressway from three lanes to
two lanes in each direction during the mid-day off-peak periods; VTA would
make every effort to keep all three lanes in each direction open during peak
periods of travel. As a result, construction activity along the corridor would have
transportation impacts such as reduced traffic flow and decreased level of service
(LOS) at intersections, reduced availability of HOV lanes and on-street parking,
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and reduced ability to maintain transit schedules. Temporary construction
easements would be used to facilitate traffic flow. VTA would coordinate the
construction schedule to minimize adverse effects and would conduct public
outreach throughout the process.

The proposed construction staging areas include sites at the Capitol
Expressway/Ocala Avenue and the Capitol Expressway/Quimby Road
intersections. At the Capitol Expressway/Ocala Avenue site, equipment would
be staged in the ruderal field located at the southwest corner of the intersection.
The land is currently owned by the Pacific Gas & Electric Company. The
property located south of Quimby Road and west of Capitol Expressway is
referred to as the “Arcadia” site. At this location, a temporary access road from
Quimby Road to the staging area site would need to be constructed.

Major utilities that would potentially require relocation include five overhead
electrical towers in the segment south of Ocala Avenue to the Eastridge Transit
Center.

Project Funding

The total estimated capital cost to construct the Recommended Light Rail
Alternative from the Alum Rock Station to Nieman Boulevard with the design
options included in the Downtown East Valley Policy Advisory Board’s
preferred project is $430 million (in 2003 dollars). The funding is primarily from
VTA Local Sales Tax 2000 Measure A funds. Further detail regarding the $430
million cost estimate is provided in Table 2-4.

Table 2-4. Estimated Project Costs for the Recommended Light Rail Alternative
(in 2003 Dollars)

Project Costs 2003 Dollars (Millions)
Alum Rock to Eastridge $291
Eastridge to Nieman 118
Storage Facility at Quimby 21
Total Project Cost $430

Source: Santa Clara Valley Transportation Authority 2005.

The capital expenditure plan for design and construction is detailed in Table 2-5
according to the year of expenditure. As a result, costs and funding sources for
each project segment and for the total project are higher than Table 2-4, which
are given in 2003 dollars.
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Table 2-5. Capitol Expressway Recommended Light Rail Alternative Capital Expenditure and Funding Plan (in Year of Expenditure Dollars)

Cost per Fiscal Year

Project Segment Total Cost 2005 2006 2007 2008 2009 2010 2011 2012

Alum Rock to Eastridge (MOS)
Local Sales Tax Measure A $365,215,774 $6,036,132 $5,566,294 $1,412,222 $7,165,368 $50,341,720 $141,339,998 $126,735,754  $26,618,286
Total 365,215,774

Eastridge to Nieman
Local Sales Tax Measure A 147,812,588 2,442,984 2,252,828 571,564 2,900,016 20,374,640 57,204,076 51,293,348 10,773,132
Total 147,812,588

LRV Storage Facility at Quimby
Local Sales Tax Measure A 26,433,638 436,884 402,878 102,214 518,616 3,643,640 10,229,926 9,172,898 1,926,582
Total 26,433,638

Total Project $539,462,000 $8,916,000 $8,222,000 $2,086,000 $10,584,000 $74,360,000 $208,774,000 $187,202,000 $39,318,000

Notes: Costs are according to year of expenditure.

Escalation factor of 1.035 per year used to calculate Year of Expenditure (YOE) costs.

Total project cost in 2003 dollars is $430 million.




Chapter 3.0

Responses to Comments on Draft EIS/EIR

Introduction

As shown in the table below, letters were received from federal, state, and local
agencies; members of the public; and speakers at a public meeting (May 27,
2004). Copies of the letters received and a transcript of the public hearing, with
all comments indicated, are provided in this chapter. Comment letters are labeled
alpha-numerically according to the source of the comment (federal, state, local,
public and speaker), the date it was sent, and the order of the comment within the
letter. For example, Comment F1-1 is the first comment of the first comment
letter by a federal agency. Speakers are listed in the order that they spoke at the
hearing.

As stated in State CEQA Guidelines Sections 15088(a) and 15088(b) and the
Council on Environmental Quality NEPA Regulations Sections 1502.9(b) and
1503.4(b), comments that raise environmental issues must be provided with
responses. Reasoned, factual responses have been provided by VTA in this
chapter to all comments received during the public review period, focusing
specifically on the environmental issues raised. Generally, the responses to
comments provide explanation or amplification of information contained in the
draft EIS/EIR. Text changes made in response to comments are indicated in this
chapter in italics (italics) for added text and strikethrough (strikethreugh) for
deleted text.

Letter/Speaker Name Date

Federal Comments
Letter F1 U.S. Department of the Army May 28, 2004
Letter F2 U.S. Environmental Protection Agency June 25, 2004
State Comments
Letter S1 California Department of Fish and Game May 26, 2004

Letter S2 California Department of Transportation, June 8, 2004
Aecronautics Division

Letter S3 San Francisco Bay Regional Water Quality Control ~ June 9, 2004
Board
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Draft EIS/EIR
Letter/Speaker Name Date
Letter S4 California Department of Transportation June 14, 2004
Letter S5 California Department of Toxic Substances Control ~ June 10, 2004
Local Comments
Letter L1 Santa Clara County Roads and Airports Department ~ May 20, 2004
Letter 1.2 Metropolitan Transportation Commission May 27, 2004
Letter L3 Santa Clara County Airport Land Use Commission June 1, 2004
Letter 14 Peninsula Corridor Joint Powers Board June 16, 2004
Letter LS East Valley/680 Communities Neighborhood June 16, 2004
Advisory Committee
Letter L6 Santa Clara County Roads and Airports Department  June 21, 2004
Letter L7 Santa Clara Valley Water District June 21, 2004
Letter L8 Santa Clara County Environmental Resources June 18, 2004
Agency
Letter L9 City of San Jose Department of Planning, Building,  June 28, 2004

and Code Enforcement

General Public Comments

Letter P1 George Rasko May 21, 2004
Letter P2 Yong Lu May 26, 2004
Letter P3 William Garbett May 27, 2004
Letter P4 Son Cheong Kuan June 7, 2004

Letter P5 Bob Shoberg June 20, 2004
Letter P6 James Zito June 21, 2004
Letter P7 Jeri Arstingstall June 23, 2004
Letter P8 Rey L. Call June 23, 2004
Letter P9 A K. June 23, 2004
Letter P10 John Marks June 23, 2004
Letter P11 Minh Nguyen June 24, 2004
Letter P12 Al Leitch June 26, 2004
Letter P13 Pierre Feghali June 28, 2004
Letter P14 David Fadness June 28, 2004
Letter P15 L. Bertao June 28, 2004
Letter P16 Mary Rodaite June 24, 2004
Letter P17 Steve Romero, Ir. June 24, 2004
Letter P18 Grace Morioka June 28, 2004
Letter P19 Evelyn Santiago June 28, 2004
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Draft EIS/EIR
Letter/Speaker Name Date
Letter P20 Arlene Lew June 28, 2004
Letter P21 Romy Avena June 28, 2004
Letter P22 Paul Nhieu June 28, 2004
Letter P23 Linda Taylor June 28, 2004
Letter P24 Matthew and Han Nelson June 28, 2004
Letter P25 Khana Ly June 28, 2004
Letter P26 Mylan Phamngoc June 28, 2004
Letter P27 Benjamin and Sylvia Do June 28, 2004
Public Hearing Comments
Speaker SP1  Ginger Cardona May 27, 2004
Speaker SP2  Betty Tse May 27, 2004
Speaker SP3 David Aldag May 27, 2004
Speaker SP4 David Noel May 27, 2004
Speaker SP5  William Garbett May 27, 2004
Capitol Expressway Corridor April 2005
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DEPARTMENT OF THE ARMY ,
SAN FRANCISCO DISTRICT, U.S. ARMY CORPS OF ENGINEERS ¥V TA
333 MARKET STREET oMy AMALY SIS
SAN FRANCISCO, CALIFORNIA 941052197

I~

MAY 28 2004 <2

Regulatory Branch

SUBJECT: File Number: 28783S

Mr. Thomas Fitzwater
Santa Clara Valley Transportation Authority (VTA)
Environmental Planning Department
13331 North First Street, Bldg. B
San Jose, California 95134-1927

Dear Mr. Fitzwater:

This letter is in response to a request for comments on the Draft Environmental Impact
Statement/Environmental Impact Report concerning your project to improve transit service in the
Downtown East Valley Capitol Expressway Corridor that was received on April 29, 2004 by a
notice from Santa Clara Valley Transportation Authority dated April 28, 2004. Your project is
located near Canoas Creek, Coyote Creek, and Silver Creek in the City of San Jose, Santa Clara

County, California. Should the VTA Board of Directors chose to invest in a light rail transit
- along the Capitol Expressway Corridor, the proposed stretch appears to cross these three creeks.
It is preferred that any project impacting waters of the U.S. avoid or minimize impacts to the
maximum extent possible. Because the construction of this system may involve the discharge of
fill material into a water of the U.S., the Corps of Engineers will need to review those portions of
your project.

All proposed discharges of dredged or fill material into waters of the United States must
be authorized by the Corps of Engineers pursuant to Section 404 of the Clean Water Act (CWA) F1-2
(33 U.S.C: 1344). Waters of the United States generally include tidal waters, lakes, ponds,
rivers, streams (including intermittent streams), and wetlands.

Your proposed work appears to be within our jurisdiction and a permit may be required.
Application for Corps authorization should be made to this office using the application form in
the enclosed pamphlet. To avoid delays it is essential that you enter the File Number at the top
of this letter into Item No. 1. The application must include plans showing the location, extent F1-3
and character of the proposed activity, prepared in accordance with the requirements contained in
this pamphlet. You should note, in planning your work, that upon receipt of a properly
completed application and plans, it may be necessary to advertise the proposed work by issuing a -
Public Notice for a period of 30 days.

F1-1
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If an individual permit is required, it will be necessary for you to demonstrate to the
Corps that your proposed fill is necessary because there are no practicable alternatives, as F1a
outlined in the U.S. Environmental Protection Agency's Section 404(b)(1) Guidelines. A copy is
enclosed to aid you in preparation of this alternative analysis.

Should you have any questions regarding this matter, please call Jennifer Spann of our
Regulatory Branch at 415-977-8717 or jennifer.m.spann@spd02.usace.array.mil. Please address
all correspondence to the Regulatory Branch and refer to the File Number at the head of this
letter. ' _ . ' .

Sincerely,

Edrsad b, W L=

Edward A. Wylie
Chief, South Section

Enclosures
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. INTRODUCTION

This pamphlet is designed to assist you'

in applying for a Department of the
Amy permit from the Corps of '

- Engineers. The pamphlet is not
intended to be a complete description of
_ all aspects of the permit program, but

" will provide general information ofa
non-technical nature and spécific -
guidance on how to complete a permit
application. Full explanation of the
program may be found in Title 33 Code
of Federal Regulation, Parts 320

through 330. These regulations are
available for review at the Corps of
Engineers District offices listed at the -
back of this pamphlet. Answers to
technical questions and detailed
information about special aspects of the
program that pertain to your -

_ geographical area and your proposed

activity may also be obtained from
Corps of Engineers District offices.

~John F. Wall
‘Major General, USA

Director of Civil Work
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Authority for the Regulatory
Program '

The U.S. Army Corps of Engineérs has
[been regulating activities in the nation's

waters since 1890. Until the 1960’s the pri-

mary purpose of the regulatory program was
to protect navigation. Since then; as a result
of laws and court decisions, the program
has been broadened so that it now consid-
ers the. full public interest for both the pro-
tection and utilization of water resources.

The r_egufatory authorities and responsibili-

" ties of the Corps of Engineers are based on
the following laws: - - '

O3 Section 10 of the Rivers and Harbors

Act of 1899 (33 U.S.C. 403) prohibits .

the obstruction or alteration of. navigable
-swaters of the United States without a

permit from the Corps of Engineers.

O Section 404 of the Clean Water Act
(33 U.S.C. 1344). Section 301 of this
Act prohibits the discharge of dredged
or fill material into waters of the United
States without a permit from the Corps .
of Engineers.

[J Section 103 of the Marine Protection,

Research, and Sanctuaries Act of
1972, as amended (33 U.S.C. 1413)
authorizes the Corps of Engineers to
issue permits for the transportation of
- dredged material for the purpose of
dumping it into ocean waters. .

Other laws may also affect the processing of
applications for Corps of Engineers permits.
Among these are the National Environmen-

tal Policy Act, the Coastal Zone Manage-

ment Act, the Fish and Wildlife Coordination

* Act, the Endangered Species Act, the

National Historic Preservation Act, the Deep-

water Port Act, the Federal Power Act, the
Marine Mammal Protection Act, the Wild
and Scenic Rivers Act, and the National
Fishing Enhancement Act of 1984.
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Explanation of
Some Commonly Used Terms

Certain terms which are closely associated .
with the regulatory program are explained
briefly in this section. If you need more
detailed definitions, refer to the Code of

- Federal Regulations (33 CFR Parts 320
through 330) or contact a Corps district
regulatory office.

Activity(ies) as used in this pamphlet
includes structures (for example a pier,
wharl, bulkhead, or jetty) and work (which
includes dredging, disposal of dredged
‘material, filling, excavation or other '
modification of a navigable water of the
United States).

Navigable Waters of the United States are
those waters of the United States that are
subject to the ebb and flow of the tide
shoreward to the mean high water mark
and/or are presently used, or have been
used in the past or may be susceptible to
use to fransport interstate or foreign com-
merce. These are waters that are navigable
in the traditional sense where permits are
required for certain activities pursuant to

- Section 10 of the Rivers and Harbors Act.
This term should not be confused with the
term waters of the United States below.

Waters of the United States is a broader
term than navigable waters of the United
States defined above. Included are adjacent
wetlands and tributaries to navigable waters
of the United States and other waters where
the degradation or destruction of which
could affect interstate or foreign commerce.
- These are the waters where permits are
required for the discharge of dredged or fill
material pursuant to Section 404 of the
Clean Water Act.

Pre-application Consultation is one or
more meetings between members of the
district engineer’s staff and an applicant and
his agent or his consultant. A pre-application
consultation is usually related to applications

for major activities and may invoive discus-
sion of altematives, environmental docu-

- ments, National Environmental Policy Act

procedures, and development of the scope .
of the ddta required when an environmental
impact statement is required.

Public Hearings may be held to acquire
information and give the public the opportu-
nity to present views and opinions. The

‘Corps may hold a hearing or participate in

joint public heanngs with other Federal or
state agencies. The district engineer may
specify in the public notice that a hearing
will be held. In addition, any person may
request in writing during the comment
period that a heanng be held. Specific
reasons must be given as to the need for a
hearing. The district engineer may attempt
to resoive the issue informally or he may set
the date for a public hearing. Hearings are
held at times and places that are convenient
for the interested public. Very few applica-
tions involve a publlc hearing.

The Public Interest Review is the term -
which refers to the evaluation of a proposed
activity to determine probable impacts.
Expected benefits are balanced against
reasonably foreseeable detriments. All rele-
vant factors are weighed. Corps policy is to
provide applicants with a timely and care-
fully weighed decision which reflects the
public interest.

Public Notice is the primary method of
advising interested public agencies and
private parties of the proposed activity and
of soliciting comments and information
necessary to evaluate the probable impact
on the public interest. Upon request, any-
one’s name will be added to the distribution
list to receive public notices.

Waterbody is a river, creek, stream, lake,
pool, bay, wetland, marsh, swamp, tidal flat,
ocean, or other water area.
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Questions That Are
Frequently Asked

Various questions are often asked about the
regulatory program. It is hoped that these
answers will help you to understand the pro-
gram better, : .

Q. When should 1 apply for a Corps permit?

A. Since two to three months is normally
required to process a routine application
involving a public notice, you should
apply as early as possible to be sure
you have all required approvals before _
your planned commencement date. For

a large or complex activity that may take.

longer, it is often helpful to have a “pre-
application consultation” or inforrhal
meeting with the Corps during the early

planning phase of your project. You may

receive helpful information at this point

which could prevent delays later. When

in doubt as to whether a permit may be

required or what you need to do, don’t

hesitate to call a district regulatory
office. -

Q. I have obtained permits from local and -

state governments. Why do | have to get

a permit from the Corps of Engineers?

A. Itis possible you may not have to obtain
an individual permit, depending on the

- type or location of work. The Corps has

many general permits which authorize
minor activities without the need for indi-
vidual processing. Check with your
Corps district regulatory office for infor-
mation on general permits. When a gen-
‘eral permit does not apply, you may still
be required to obtain an individual
permit. :

Q. What will happen if | do work without
getting a permit from the Corps? -

A. Performing unauthorized work in waters
of the United States or failure to comply
with terms of a valid permit can have

serious consequences. You would be in
violation of Federal law and could face
stiff penalties, including fines and /or
requirements to restore the area.

Enforcement is' an important part of the
Corps regulatory program. Corps surveil-
lance and monitoring activities are often
aided by various agencies, groups, and
individuals, who report suspected viola-
tions. When in doubt as to whether a
planned activity needs a permit, contact
the nearest district regulatory office. It
Lcould save a lot of unnecessary trouble
later.

How can | 6btain further information
about permit requirements?

. Information about the regulatory pro-

gram is available from any Corps district

- regulatory office. Addresses and tele-

phone numbers of offices are listed at
the back of this pamphlet. Information
may also. be obtained from the water
resource agency in your state.

Why should | waste my time and yours
by applying for a permit when you prob-
ably won't let me do the work anyway?

Nationwide, only three percent of all
requests for permits are denied. Those .
few applicants who have been denied
permits usually have refused to change
the design, timing, or location of the pro-
posed activity. When a permit is denied,
an applicant may redesign the project
and submit a new application. To avoid
unnecessary delays pre-application con-
ferences, particularly for applications for
major -activities, are recommended. The
Corps will endeavor to give you helpful
information, including factors which will
be considered during the public interest
review, and alternatives to consider that
may prove to be useful in designing a
project. '
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~ Q. What is a wetland and what is its value?
A. Wetlands are areas that are periodically

or permanently inundated by surface or
ground water and support vegetation
adapted for life in saturated soil. Wet-
lands include swamps, marshes, bogs
and similar areas. A significant natural

resource, wetlands serve important func- .

tions relating to fish and wildlife; food
chain production; habitat; nesting; '
spawning; rearing and resting sites for
aquatic and land species; protection of
other areas from wave action and ero-
sion; storage areas for storm and flood
waters; natural recharge areas where
ground and surface water are intercon-
nected; and natural water filtration and
purification functions.

Although individual alterations of wet:
lands may constitute a minor change,
the cumulative effect of numerous

‘changes often results in major damage

to wetland resources: The review of

applications for alteration of wetlands
will include consideration of whether the

proposed activity is dependent upon

being located in an aquatic environment. |

Q. How can | design my project to elim-

A.

inate the need for a Corps permit?
if your activity is located in an area of
tidal waters, the best way-to avoid the

need for a permit is to select a site that

is above the high tide line and avoids
wetlands or other waterbodies. In the
vicinity of fresh water, stay above ordin-

“ary high water and avoid wetlands adja-

- cent to the stream or lake, Also, it is
possible that your activity is exempt and

. does not need a Corps permit or thatit .

has been authorized by a.nationwide or
regional general permit. So, before you
build, dredge or fill, contact the Corps
district regulatory office in your area for
specific information about location,
exemptions, and regional and nation-

. wide general permits.
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The application form used to apply for a
permit is Engineer Form 4345, Application
for a Department of the Armmy Permit You
can obtain the application from one of the

Corps of Engineers district regulatory offices .

listed in the back of this pamphlet. Some of-
fices may use a slightly modified form for
joint processing with a state agency; how-
ever, the required information is basically
the same. It is important that you provide
complete information in the requested for-
mat. If incomplete information is provided,
processing of your application will be
delayed. This information will be used to

determine the appropriate form of authoriza-

tion, and to evaluate your proposal. Some
categories of activities have been previously
authorized by nationwide.or regional per-
mits, and no further Corps approvals are
required. Others may qualify for abbreviated

permit processing, with authorizations in the

form of letters of permission, in which a per-
mit decision can usually be reached in less
than 30 days. For other activities, a Public
Notice may be required to notify Federal,
state, and local agencies, adjacent property
owners, and the general public of the propo-
sal to allow an opportunity for review and
comment or to request a public hearing.
Most applications involving Public Notices
are completed within four months and many
are completed within 60 days.

The district engineer will begin to process

“ your application immediately upon receipt of

all required information. You will be sent an
acknowledgement of its receipt and the
application number assigned to your file.
You should refer to this number when
inquiring about your application. Your pro-

‘posal will be reviewed, balancing the need

and expected benefits against the probable
impacts of the work, taking into considera-
tion all comments received and other rele-
vant factors. This process is called the
public interest review. The Corps goal is to
reach a decision regarding permit issuance
or denial within 60 days of receipt of a com-
plete application. However, some complex
activities, issues, or requirements of law
may prevent the district engineer from meet-
ing this goal. -

For any specific information on the evalua-
tion process, filling out the application
forms, or the status of your application, you
should contact the regulatory branch of the
Corps of Engineers district office which has
jurisdiction over the area where you plan to
do the work.
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Typful Prbéessing Procedure fora 7. Corps considers all comments

Standard Individual Permit 8. Other federal agencies consuited, if
1. Preapplication consultation (optional) ~ appropriate - o :
2. Applicant submits ENG Form 4345 to 9. District engineer may ask applicant to
- district regulatory office” ' : provide add_itional information
3.. Appl'catlon received and assngned iden-  10. Publi_c hearing held, if needed
tfication number - 11. District engineer makes decision
4. Public notice issued (wuthln 15 days of 12, Permit issued o
receiving all information) ) or _
5. 15 to 30 day comment period depend- . Permit denied and applicant advised of
- 'ing-upon nature of activity - reason
6. Proposal is reviewed"* by Corps and: '
Public -
Special interest groups
Local agencies
State agencies
Federal agencies

*A bocal variation, often apmt !ederal-state applimtronformmaybe submitted,

"Remwpmodmaybeextendedﬁappﬁmt!aﬂsmmmamwdwmreqmmd
certain laws.

3-14




Evaluation Facto_rs

The decision whether to grant or deny a
permit is based on a public interest review
of the probable impact of the proposed
"activity and its intended use. Benefits and
'detriments are balanced by considering
-effects on items such as:.

conservation
aesthetics ,
general environmental concerns »
wetlands : :
cultural values
fish and wildlife values
flood hazards :
floodplain values
“food and fiber production’
navigation -
shore erosion and accretion
recreation’ o
water supply and conservation
water quality :
energy needs
. ‘safety :
needs and welfare of the people
considerations of private ownership

The following general criteria will be consid-

ered in the evaluation of every application:

O the relative extent of the. public and pri-
vate need for.the proposed activity;

0 the practicability of using reasonable
alternative locations and methods to
accomplish the objective of the pro-

~ Posed activity; and _

O the extent and permanence of the bene-
ficial and/or detrimental effects which
the proposed dctivity is likely to have on
the public and private ‘uses to which the

area issuited. '

Section 404(b) (1) of the Clean Water Act
If your project invoives the discharge of
dredged or fill material, it will be necessary
for the Corps to evaluate your proposed
activity under the Section 404(b{1)
guidelines prepared by the Environmental -
Protection Agency. The guidelines restrict
discharges into aquatic areas where less
environmentally damaging, practicable alter-
natives exist.
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" Forms and Peniiits

The followmg forms apply to the perrmt
~ process: -

Appliwtion

The form that you will need to initiate the
review process is ENG.Form 4345 or a joint
Federal-state application that may be avail-
able in your state. The appropriate form

may be obtained from the district regulatory

office which has jurisdiction in the area
where your proposed project Is located.

Individual Permits

‘An individual permit may be issued as enther
ENG Form 1721, the standard permit, or as
a Letter of Permission.

O A standard permit is one processed
through the typical review procedures,
(see page 7) which include public notice,
opportunity for a public hearing, and
reoenpt of comments. It is issued follow-
ing a case-by-case evaluation of a

. specific acﬁvny

-0 K work is minor or routine with minimum

impacts and objections are unlikely, then

it may qualify for a Letter of Permission

(LOP). An LOP can be issued much

more quickly than a standard perrmt

since an individual public notice is not
required. The District Engineer will notify
you if your proposed activity qualifies for
an LOP,

General Permits

In many cases the formal processing of a
permit application is not required because of
general permits already issued to the public
at large by the Corps of Engineers. These
are issued on a regxonal and nauonwude
basis. :

Separate appli&aﬁons may not be required
for activities authorized by a general permit;

nevertheless, reporting may be required. For.
specific information on general permits, con- -
tact a district regulatory office.

'ENG Form 4336

The third form, ENG Form 4336, is used to
assist with surveillance for unauthorized
activities. The form, which contains a
description of authorized work, should be
posted at the site of an authorized activity. If
the Corps decides it is appropriate for you
to post this form, it will be furnished to you

~ when you receive your permit. -

Fees. Fees are required for most perrmts
$10.00 will be charged for a permit for a
non-commercial activity; $100.00 will be
charged for a permit for a commercial or
industrial activity. The district engineer will
make the final decision as to the amount of
the fee. Do not send a fee when you submit
an application. When the Corps issues a
permit, you will be notified and asked to
submit the required fee payable to the
Treasurer of the United States. No fees are
charged for transferring a permit from one
property owner to another, for Letters of
Permission, or for any activities authorized
by a general permit or for permits to govemn-
mental agencies.
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DRAWINGS

General Information
Three types of drawings—Vicinity, Plan, and

. Elevation—are required to accurately depict

activities (See sample drawings on pages 16

and 17).

Submit one original, or good quality copy, of
all drawings on 8%2 x 11 inch white paper
(tracing cloth or film may be used). Submit
the fewest number of sheets necessary to -
adequately show the proposed activity.
Drawings should be prepared in accordance
with the general format of the samples,
using block style lettering. Each page
should have a title block. See check list
below. Drawings do not have to be prepared
by an engineer, but professional assistance

- may become necessary if the project is

large or complex.

Leave a 1-inch margin at the top edge of
each sheet for purposes of reproduction and
binding.

In the title block of each sheet of drawings
identify the proposed activity and include -
the name of the body of water; river mile (if
applicable); name of county and state; name
of applicant; number of the sheet and total

-number of sheets in set; and date the draw-

ing was prepared.

Since drawings must be reproduced, use
heavy dark fines. Color shading cannot be
used; however, dot shading, hatching, or
similar graphic symbols may be used to
clarify line drawings.

Vicinity Map

The vicinity map you provide will be printed
in any public notice that is issued and used
by the Corps of Engineers and other review-
ing agencies 1o locate the site of the pro-
posed activity. You may use an existing
road map or U.S. Geological Survey
topographic map (scale 1:24,000) as the
vicinity map. Please include sufficient details

to simplify locating the site from both the
waterbody and from land. identify the
source of the map or chart from which the
vicinity map was taken and, if not already
shown, add the following:

0

(]
0

location of activity site (draw an arrow ,
showing the exact location of the site on
the map). _

latitude, longitude, river mile, if known,
and/or other information that coincides
with Block 6 on the applimtion form.
name of waterbody and the name of the
larger creek, river, bay, efc., that the
waterbody is immediately tributary to.
names, descriptions and location of
landmarks.- _ .

hame of all applicable political (county,
parish, borough, town, city, etc.) juris-
dictions. - _
name of and distance to nearest town,
community, or other identifying loca-
tions. ' S

names or numbers of all roads in the
vicinity of the site. '

north arrow,

scale.

Plan View

The plan view shows the proposed activity
as if you were looking straight down on it
from above. Your plan view should clearly
show the following: .

O

O
G

Name of waterbody (river, creek, lake,
wetland, etc.) and river mile (if known) at
location of activity.

Existing shorelines. =

Mean high and mean low water lines
and maximum (spring) high tide line in
tidal areas. '

Ordinary high water line and ordinary
low water line if the proposed activity is
located on a non-tidal waterbody.
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D Average water depths around the
activity.

.0 Dimensions of the acﬁvuy and distance

it extends from the high water line into
. the water.

O Distances to nearby Federal projects, if
applicable.

O Distance between proposed activity and
navigation channel, where applicable.

Location of structures, if any, in -
navigable waters immediately adjacent
to the proposed activity. |

Location of any wetlands (marshes,
swamps, tidal flats, etc.)

North arrow.

Scale.

if dredged material is involved, you must
describe the type of material, number of
cubic yards, method of handling, and
the location of fill and spoit disposal
area. The drawing should show pro-
posed retention levees, weirs, and/or
other means for retaining hydraulically
placed materials.

O Mark the drawing to indicate prewously
completed portions of the activity.

a

D00 O

Elevation and/or

Cross Section View

The elevation andlor cross section viewisa -
scale drawing that shows the side, front, or

rear of the proposed activity. If a section
view is shown, it represents the proposed
structure as it would appear if cut intemally
for display. Your elevation should clearly
show the following: '

O Water elevations as shown in the plan
view.

O

O

O

Water depth at waterward face of pro-
posed activity or, if dredging is pro-
posed, dredging and estimated disposal
grades.

Dimensions from mean high water line
(in tidal waters) for proposed fill or-float,
or high tide line for pile supported plat-
form. Describe any structures to be built
on the platform.

Cross section of excavauo_n or ﬁll.

including approximate side slopes.
Graphic or numerical scale.
Principal dimensions_ of the activity.

Notes on brawings'

O

Names of adjacent property owners who
may be affected. Complete nhames and
addresses should be shown in Block 5
on ENG Form 4345. .

Legal property description: Number,
name of subdivision, block and lot’
number. Section, Township and Range
(if applicable) from plot. deed or tax
assessment.

0O Photographs of the site of the proposed

activity are not required; however, pic-
tures are helpful and may be submitted
as part of any application.

“Drawings should be as clear and simple as posside (i.e., not too “'busy”). . 3-18
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SAMPLE DRAWINGS FOR A PERMIT APPLICATION

NOTE: THE DRAWINGS SUBMITTED NEED NOT BE PREPARED BY A
DRAFTSMAN AS IN THESE SAMPLES.

PROFESSIONAL

e - NOTE: . '
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. - USED BEHIND BULKHEAD
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w
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2. HARRY N. HAMPTON
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852 WEST BRANCH ROAD
BLUE HARBOR, MD 21703

COUNTY OF: KING EDWARD STATE: MD
APPL!CATION,BY: FRED R. HARRIS

SHEET 10F 2 DATE 10-16-82

. 11-268-82
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Note: In fowa the eastem bank of the Missouri River is regutated by the Omaha office.
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. US Army Corps REGULATORY BRANCH :
of Engineers o -
San Francisco District -

REVIEW OF PERMIT APPLfCATION FORMS

-ThlszsarmcwchecldzstforCorpsofEngmee:suseonly. It:sLa.panofﬂwpenmtapphmnon.Ablankcopy:s

mcludedmthyourpenmtapphmnontomnstmtcthcwayyourpamnapphancmsmcwedforcomplewmssaswc!l

R _astoass:styoummsunngyourpcmutapphanonlscomplete.Donotsubmnthlschecldzsththybunmnalpmmt
phunon. _ .

Thepurpose of this dwcldnstxstoIDENl']FYAND EXPLANALLITEMSNEEDED TO lNl'HATE'IHE
PERMIT APPLICATION PROCESS. The San Francisco District receives 2 large number of permit applications 1o
nvxcwforcompletcnas The initial screening is intended to be a brief process, so it is mportanttohzvea]lrequned
information clear and accessible for quick evaluationto determine completeness. Once a permitapplication is received
itisassigned toaPROJECT MANAGER, whois the applicant’ ’s primary point of contact during the permit application
process.The San Francisco D:stnctaunstommnmze delays dunngthe cvaluation. of permit applications.

i icath __ualmformauon,onﬁtappmsdeﬁmmtomotdudy\mdcrstandable thepcmut )
apphanmmybereuunedtoyoumﬂ:ﬂaemzssmgormsuﬁmmtnmsﬂmﬁedan' Xplained brie This-
provide youwith a clear indication of addiuonalmfonnanonrequnadtomsureywpcrmtapphmnon is completcand
aﬂowyoutorcwseyourpenmtapphmhonandmubmnntotheCoxpsofEngmeets

Ifyouhavea question concerning completlon of; arehnnedpexmxt apphmnon, pl&sc callthe pmjectmanager assxgned .
to your pctmxt apphmnon.
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APPLICANT: ____ S DATE:

. TEMPORARY FILE NO:;

L PERMIT APPLICATION INFORMATION

Reqmred byPeunnApphmonPamphlet (ER1145-2-1) orby 33 CFR320

OK _N/A NEED COMMENTS -~

13, AEEI_’ °s signature

- '  dd— '

' 3.-Namsandaddras$' -
of adjoining property owners

BASIC PROJECT INFORMA‘HON
Concise stamment for each of the followmg: :

1" 4. Purpose zind need of project

lf&:pq’a-ln:mmbiytdnd 10 another
project in any way, applicant mist siate the
relationship, Ifthe project is oo phase of a staged
WMWW
expixin the overall proposal |

6. Fill Gn ps jurisdiction):
(2) Volume and area

(b)Typcandsomcc ofman:nal

© Method of placancnz

7. Mg@___on_:
(a) Volume and area

(®) Type and source of material

© Method of dredging/excavation

(d) Location of disposal site
Informationforthe Corpsto determine
uphnd or agquatic status ofdispasnl

3. Othcrwodc e.g., cofferdams,access roads,
pilmgs,wo&axns,andanothasuucnna
included in project

DFebsE '
. : 1
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. IL DRAWINGS FOR CURPN’ PUBLLIC NOTICE

OK NA NEED

COMMENTS

1. Plan View Drawings -
€Y) memg legiblc,complac, clear and
of appropriate scale :

(6) Delincer=d projec boundary.

(c) Delincated'project areatobe
‘filled, dredged or excavated. -

-(d)El:vanonofﬂl,ordspthofdxedgmgl
_ aecavannnatappropmscalc damm

(©) Wamrlmcs Indicate elcvzum of water-
line. Boundarmshmﬂd.overlayﬂ:cpm_)ecla

-« MLLW (mean lower low water) -
all ridal areas
-LmW(meanhighm)-.

* HITL (high tide fine) - all tidal areas. -

- OHW (ordinary high water) - for

« Wetland boundary G amy) -
f‘pr.oposed”or“Corpsddinmu_i”

(ﬂlx)canonsanddnnmofmy
proposedstrucmts

* Borrow areas -
(areas where £ill is excavated).
* Coffer dams; dewatering ponds
* Dredging areas
* Disposal areas
* Stockpiling areas

= Work/Staging/Equipment areas

(or other areas of temporary disturbance.) |
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‘L. DRAWINGS FOR PUBLIC NOTICE (cont'd)

T .

OK N/A NEED

COMMENTS

l;foﬁldCfoss-Sechon drawings
' (a)Drawings legible, coniplete, clear,
and at appropriate scale. .

(b)-Selected sections indicated .

-phn‘\new dmwmgs, eg, A-A
B-B CcC).
".l'ypnal" cmmaﬁﬁrm

projects, but reﬁsm:mgaramu oeeded.

1 © Water lines ..(see Plan Drawing.
‘Indicate elevation of waterlines.)

+ MLLW (tidal waters)

3. Locarion of project on USGS
qnzdsheetorreglmalmap

4.D__rz_w;mgl=om:at: ' :
(2) 1™ margin at top of sheet

(b) North arrow

© Scale

@ Da:tum-onbothplanandsécﬁon_
views

(e)Title block - on all maps and

drawings (Corps Format)
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5 o P III.JURTSDICTIONALAND COMPLIANC.EINFORMATION
nmmdmﬂdwmdmuﬂmnammmmgmmmm&WNm
, Grawings.- mmm-memm-wmmmmmﬁrmm Comp
mmwwmmmwm{mmm :

OK NA NEED - COMMENTS
'| 1. Maps and Drawings for Corps '
| Jurisdictional Delineation * -
1  (2) SiteTocation map (road map location).

(b) USGS quad sheet showing project site. T

(c) Thres xnaps of pl.’o;ecs sxte at
1" = 100" scale, showing separately:
- Existing (pre-pro_)ect) condiuons

. ,Junsdlcuonal Delineation -
distinguishing Section 10 and
- Séction 404. [see (2) below]

- Proposed (pdst-pfbject)condiﬁons. |

@ Plandetaﬂsofa]lﬂ]sandscrumm
h’—me-sde,—ea@cmgmmmgsk

(e) Cmss—secﬁonsofallﬁllsands&ncmrw
hrgc-scale,mgmc:rmgd:zwmgs

2. Jurisdictional Information -
_ Map showing existing condition.
(a) FOR TIDAL AREAS - :
* Mean lngh water elevation and
boundary. (ONLY NGVD or MLLW
ASDATUM ) '

- High tide hne elevation and
boundary. (ONLY NGVD or MLLW
AS DATUM !) :

(b) FOR NON-TIDAL AREAS
"« Streams a.nd Rivers:

wmamgonw.sbmouwwyswwnh
plan For extensive projects, length of strearn at spproxd-
soately equal OHW widths shown.

. Pond's: 10134%4 dewed.

(c) FOR TIDAL AND NON-TIDAL WETLANDS §
Proposed wetland boundary based on current Corps
Manual for Wetland Delineation.
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AIINILAIRT RIS L IS s & o7

NEED

. 1. Site Pian (scile of 1' = 100") delineating project area;

qumla;gcptq'ecsa;scﬂedfl'f=.200'isacgptahle ,

- OK N/A

- COMMENTS'

Z.Recanhydlbgmphicsurvcytuﬁumcedﬁmw '
surveyor)

3. Cmsssecnonss’howmgd:pthsofdredgmg(mdnﬁng
overdepth allowance) .

'. 4.Equipm=ntobcus=d

.5...

6. For one-time project applications provide estimated
quantity to be dredged: .

7Formln—yarmam:nancczpphmonspmwdc:
: (a)Esﬁnmequmly. quantmsmbedradged. B

Q_:)His:orybﬁ |

¢Dredgequamns |
- Depths of past dredging

V. FACILITATING DOCUMENTS

snbm:ttbzdocumcmsmtthorpsasaﬂyasposible.

1. Mitigation and monitoring plan - to avoid, minimize
: oreompensa::cforadvme:mpaﬂstoweﬂandsor
o&aaquancm ' '

2. _______Agl:ﬂs_ 404(b)(l) for fills in
Section 404 Junsdxcuon.

3. Monaj Waier ghglg Control Board -
certification or waiver (all applicants).

4. California Coastal Commission or BCDC -
pcrmztﬁlcnnmbcroreonsxsteucydctcmnnanon.

Some or 2ll ofthsedocnmmannwdcdto eomplc:cthc Co:pspcxmnproems,butarcmtabsolmdynee&dmbegm 3
" |If the information is available, or the status ofpmd’ingdoamm:slmown,nlsvayadvamgeous fortheapphamto

! s.mnommd@ CEQA) - or Negative
Declaration of land use planning documents.

7. EIS Document (Federsi NEPA)

8. Hazardons Materials Assessments -
any relevant state or federal documents.

9. Surveys of Rare, Sensitive orEndangered Species
on or near the project site (state or federal Lists).

10. Coltural Rsomcsl.l-ﬁswﬁc.m;ﬂ'ﬁ

Assessment
‘ 5. CalrformaMmtofFishandGam -
. 11. Resnlts of sampling and testing as per PN 93-2
strmma.lmn agresment.
on - 1991 Green Book as appropriate (dndgmg projects
onty)
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 Instructions for Prepaﬁng a

- Department of the Army Permit Application .
Blocks 1 through'4. To be completed by Corps of Engineers. -~ . , -

Block 5. 'Applic_aht's Name.. Enter the -nafne of the fespoﬁsible pafty or parties. If thé respo'néible Pparty is an agency,
company, corporation or other organization, indicate the responsible officer and title. If more than one party is
- associated with the application, please attach a sheet with the necessary information marked Block 5.

_Block 6. Address of Applicant. Please provide the full address 6f t.he, pany"qr parties responsibie for the 'application.
If more space Is needed, attach an extra sheet of paper marked Block 8. _

Block 7. Applicant Telephono Nﬁmber(s). Please providé the ni:mber'w:llere you 'ca_n usually be reached during normal’
business hours. o . . . . ,

Blocks 8 through 11. To be completed i you choose to have an agent.

Block 8. Authorized Aéen’t's Name and Title. Indlcaie ha(ne of individual or agency, designated by you, to 'represent
you in this process. . An agent can be an attorney, builder, contractor, engineer or any other person or organization.
Note: An agent is not required. : : ' . ' .

Blocks 9 énd 10. Agent's Address and Telephdne Numbgr. Please provide the complete mailing address of the agent,
along with the telephone number where he/she can be reached during normal business hours, - '

Bléck 11. Statement of Autﬁoﬂz_afion. To be compieted by applicantif an agent is to be employéd.

Block 12. Proposed Project Name or Title. Please provide name identifying the proposed préject.(i.e., Landmark
Plaza, Burned Hills Subdivision or Edsall Commercial Center). . '

Block 13. Name of Waterbody. Please provide the name of any stream, lake, marsh or other waten;vay to be diréctly
impacted- by the activity. Ifitisa minor (no name) stream, identify the waterbody the minor stream enters,

-Block 14. F"roposed Project Street Address. If the proposed project is located at a site having a éueet address {not a
box number), piease enter here. . :

Block 15. Location of Proposed Project. _Enier the county and state where the proposed project is located. I more
space is required, please attach a sheet with the necessary information marked Block 15. . .

Block 16. Other Location Descriptions. If available, provide the Section, Township and Range of the site and/or the
latitude and longitude. You may also provide description of the proposed project location, such as lot numbers, tract
numbers or you may choose to locate the proposed project site from a known point {such as the right descending
bank of Smith Creek, one mile down from the Highway 14 bridge). If a large river or stream, include the river mile of
the proposed project site if known. ' ' o

- Block 17. Directions to the Site. Provide directions to the site from a known location or landmark. Include highway
and street numbers as well as names. Also provide distances from known locations and any other information that
would assist in locating the site. R :

Block 18. Nature of Activity. Describe the overall activity or project. Give appropriate dimensions of structures such

as wingwalls, dikes (identify the materials to be used in construction, as well as the methods by which the work is to

be done), or excavations {length, width, and height). Indicate whether discharge of dredged or fill material is involved.
Also, identify any structure to be constructed on a fill, piles or fioat supported platforms. C -

The written descriptions and illustrations are an important part of the application. Please describe, in detail, what you
wish to do. If more space is needed, attach an extra sheet of paper marked Block 18.
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. Block 19. Proposed Project Purpose. Describe the purpose and need for the proposed project. What will it be used for
and why? Also include a brief description of any related activities to be developed as the result of the proposed project.

Give the approximate dates you plan to both begin and complete all work. ' . . o
Block 20. Reason(s) for Discharge. If the activity involves the discharge of dredged and/or fill material into a wetland or

- other waterbody, including the temporary placement of material, explain the specific purpose of the placement of the
material (such as erosion control). - o S - : : ..

Block 21. Type(#)- 6f Materlal Belng Discharged and the Amount of Each Type In Cublc Yards. Describb the -
material to be discharged and amount of each maierial to be discharged within Corps jurisdiction. Please be sure this

description will agree with your lllustrations. Discharge material includes: rock, sand, clay, concrete, etc.

Block 22, Surface Areas of Wetlands or Other Waters Filled. Describe the area to be filled at each location. _
Specifically identify the surface areas, or part thereof, to be filled. Also Include the means by which the discharge Is to be
done (backhoe, dragline, etc.). if dredged material Is to be discharged on an upland site, identify the site and the steps to.
be taken (if necessary) to prevent runoff from.the dredged material back into a waterbody. If more space Is needed, attach
an extra sheet of paper marked Block 22. B ' ' . ' B ' -

Block 23. Is Any Portion of the Work Already Complete? Provide any background on any part of the proposed project
already completed. Describe the area already doveloped, structures completed, any dredged or fill material already
discharged, the type of material, volume in cubic yards, acres filled, if a weiand or other waterbody (in acres or square

- feet). If the work was done under an existing vCOi'ps permit, identify the authorization if possible. - .

Block 24. Names and Addresses of Adjoining Property Owners, Lessees, otc., Whose Property Adjoins the

Profect Site. List complete names and full malling addresses of the adjacent property owners (public and private) lessees,
etc., whose property adjoins the waterbody or aquatic site where the.work is being proposed so that they may be notified of
the proposed activity-(usually by public notice). if more space Is needed, attach an extra sheet of paper marked Block 24.

Information -regarding 'adjacent landowners Is u$|_uilly available tiu‘ough the office of the tax assessorin the
county of counties where the project Is to be developed. :

Block 25;- Info-rmation a-bout'ﬁ-p-p'rovals or bé’hléis by dtherAgenéieé. You may need the approval of other Federal,
state or local agencles for your project. Identify any applications you have submitted and the status, if any (approved or
. denled) of each application. You need not have obtained all other permits before applying for a Corps permiit. - - '

. Biock 26. Signature of Applicant or Agent. The application must be signed by the owner or other authoﬁzed party
(agent) . This signature shall be an affirmation that the party applying for the permit possesses the requisite property rights
to undertake the activity applied for (including compliance with special conditions, mitigation, etc.). . :

DRAWINGS AND ILLUSTRATIONS

General Information.

Three types of illustrations are needed to properly depict the work to be undertaken. These illustrations or drawings

-are identified as a Vicinity Map, a Plan View or a Typical Cross-Section Map. Identify each illustration with a figure
or attachmen_t number. - o

Please submit-one original, or godd quality copy, of all drawings on 8 1/2x11 inch plain white paper (tracing paper or
film may be substituted). Use the fewest number of sheets necessary for your drawings or illustrations.

Each.illustration should identify the project, the applicant, and the type of illustration {vicinity map, plan view or

cross-section) . While lustrations need not be professional {many small, private project illustrations are prepared by
hand), they should be clear, accurate and contain all necessary informetion,
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AFPPLICATION FOR DEPARTMENT OF THE ARMY PERMIT : OMB APPROVAL NO. 0710-0003
{33 CFR 325) : Explres June 30, 2000

The Public burden for this collsction of information ts sestimated to average 10 hours per response, aithough the majority of appiications should require
B hours or less. This Includes the time for reviewing Instructions, searching existing data sources, getheting and maintaining the data needed, and
completing and reviewing the collection of information. Send comments regarding this burden sstimate or any other aspect of this collection of

-Information, Including suggestions for reducing this burden, to Department of Defenss, Washington Headquarters Service Directorate of Information
Operations and Reports, 1215 Jefferson Davis Highway, Suits 1204, Arlington, VA 22202-4302; and to the Office of Management and Budget,
Paperwork Reduction Project (0710-0003), Washington, DC 20503. Respondents should be aware that notwithstanding any other provision of. law,
ho person shall be subject to any penaity for falling 10 comply with a collection of Information If it does not display a currendy valid OMB control

number. Please DO NOT RETURN your form to either of those addresses. Completed spplications must be submitted to the District Engineer having
- jurisdiction over the location of the proposed activity. . : : -

PRIVACY ACT STATEMENT

Authorities: Rivers and Harbors Act, Section 10, 33 USC 403; Clean Water Act, Section 404, 33 USC 1344; Marine Protection , Research snd
Sanctuarles Act, 33 USC 1413, Section 103. Principal Purpose: Information provided on this form will be used In evaluating the application for a
permit. Routine Uses: Thls information may be shared with the Department of Justice and other federal, state, and local government agencies.
Submission of requested information is voluntary, however, If information Is not provided the permit application cannot be evaluated ‘nor can a permit

‘ (ITEMS 3 THRU 4 70 BE FRLED BY CORP, .
1. APPLICATION NO. 2. FIELD OFFICE CODE - | 3. DATE RECEIVED 4. DATE APPLICATION COMPLETED

ITEMS BELOW TO Bsrﬂgbmm

5. APPLICANT'S NAME . S ) 8. AUTHORIZED AGENT'S NAME AND TITLE {an agert is not required)
6. APPLICANT'S ADDRESS ’ : 9. AGENT'S ADDRESS
7. _APPLICANT'S PHONE NOS. W/AREA CODE . 10. AGENT'S PHONE NOS. W/AREA CODE
a. Residence o a. Residence ’
b. Business ) - ’ b. Business
11, ~STATEMENT OF AUTHORIZATION

| hereby authorize, : to act in my behalf as my agent in the processing of this application and to
furnish, upon request, supplemental information in support of this permit application.

APPLICANT'S SIGNATURE DATE

NAME, LOCATION AND DESCRIPTION OF PROJECT OR ACTIVITY
12. PROJECT NAME OR TITLE (eee Inetructions) . S

'13. NAME OF WATERBODY, IF KNOWN & applicabie) 114 PROJECT STREET ADDRESS 61 applicadla)

16. LOCATION OF PROJECT

COUNTY STATE

16. OTHER LOCATION DESCRIPTIONS, If KNOWN, see instructions)

17. DIRECTIONS TO THE SITE

ENC TORM 2348 T ST ~EDITION OF FEB 94 15 OBSOLETE.

(Proponent: CECW-OR)
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18. Nature of Acﬂvlty(ombdmdm inckide ot festires)

W w e

B T e Lde S e T T T s, N, R R e

©-22. Surface Area in Acies of Wotlands of Other Waters Fillod iee herucsions)

" 23. ls Any Portion of the Work Already Complete? Yes ____ No — YES, DESCRIBE THE COMPLETED WORK

24. Addresses of Adjoining Property Owners, I.osseos_. Etc., Whose Property Adjo{ng the Waterbody (if more than can bo_entere_t_i_ here, )
please attach a supplementat list). ) ’ . - :

*Would include but is not restricted to zoning, building and flood plain permits

28. Application js hereby made for a permit or parmits to authorize the w9;k described in this application. | certify that the information in thie
application is complete and accurate. | further certify that I possess the authority to undertake the work described herein or am acting as the
duly suthorized agent of the applicant. ’

. - - . - —————————————
SIGNATURE OF APPLICANT - DATE ~ SIGNATURE OF AGENT DATE

The application must be dgno.d by the person who desfres to undertake the propossd activity (applicant) or it may be signed by a duly
authorized agent if the statement in block 11 has been filled out and signed. '

18 U.5.C. Section 1001 provides that: Whoever, in any manner within the jurisdiction of any department or agency of the United States
knowingly and willfully falsifies, conceals, or covers up any trick, scheme, or disguises a materisl fact or makes any false, fictitious or
fraudulent statements or representations or makes or uses any false writing or document knowing same to contain any false, fictitious or
fraudulent statements or entry, shall be fined not more than $10,000 or Imprisoned not more than five years or both.
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Regnlatory]iranch '
333 Market Street
San Francisco, Ca. 94105-2197

ASPECIALNOTE
~ TO APPLICANTS

Al

Advanced discussions,

other agencies, alternatives amalysis

- Discuss your project

Potential applicants for-C-brps authorization
for. work of any major impact are advised to-

discuss theirplans and permit procedures with a
member of the Regulatory Bra'n.ch priorto sub-
mittal of an application. The Branchislocated at
" 333 Market Street, San Francisco, on the eighth
floor. The telephone number is (415)977-8462,
For work in Humboldt or De] Norte Counties,
you canalso call our Eureka Resident Office at
(707) 443-0855. S

Other permits required :
An applicant requiring a Corps permit and
either a California Coastal Commission or San
Francisco Bay Conservation and Development
Commission approval must have an accepted
application file number from one of those State
agencies before an application to the Corps will
* beaccepted. This will expedite the permitting
process and allow for concurrent processing,
using the same information, by different agen-
cies. The applicant need not obtain the State

permit itself but must have anaccepted applica-

tion before filing one with the Corps. The appli-
cants should also contact the appropriate Re-
~ gional Water Quality Contro] Board fora water
quality certification or a wajver thereof.

Discussion with other agencies

Applicants for permits for work which may

have major environmental impacts (suchas place-
. ment offill or dredged material op wetlands or
other valuable aquatic areas) are advised that
such work will be thoroughly evaluated from the
standpoint of its environmenta] effects. In mak-

ing suchevaluations the Corps gives full consider- _
ation to comments provided by other interested

Federal and State agencies that have concerns in
the area of such impacts. Applicants who are

" proposing thistype of work are therefore strongly

urged to discuss their projects with the staff of
such agencies before finalizing their plans. Such
discussions will provide opportunities for theagen-

cies to make known their concerns and to suggest

features which might beincluded in the projectto

~ reduce or alleviat_eenvironmehtal impacts. The

specific agencies which should be contacted are
listed on the back of this page. To aid the appli- _

- cant, the Corps hosts monthly Interagency meet-

ings to discuss and provide constructive com-
ments to proposed projects before formal appli-
cationis made. We encourage you to take advan-
tage of these informal meetings since we believe

' that they will save time.

Alternatives Analysis -
If your proposal involves the discharge of
dredge or fill material into the "Waters of the

United States" you must providean alternatives
analysis to demonstrate there are no practicable

‘alternatives to the discharge. Ifthe discharge isin

a“special aquatic site” (i.e.. Wetlands, mudfiats,
vegetated shallows, and riffle and pool complexes),
and your projectisnot a water-dependent project
itis presumed practicable alternatives exist. For
further details on alternatives analysis, please con-
tact us, '

3-33



State agencies

. CaliforniaRegional Water Qualify ControlBoard (RWQCB)
" For wrﬁﬁcatxon and waste discharge requirments affecting water qunlity

. North Coast Region e SanFranmscoBaychlon " «. - -Central CoastRegion -
5550 Skyline Blvd., Suite A . 1515ClayStreet, Suite 1400 . 895 Aerovista Place; Suite 101 -

- SaaRos3,Ca.95403 . .  -Oskland,Ca84612 - SanLuis Obispo,CA 93401
707-576-2220 . 510622300 : 808-549-3147 :
CalifomiaDepartmentot'Fish and Game For Streambed Alteration Agreements .

Region3 . . . Regionl . . . . Marine ResomcesLaboratory
P.O.Box47 . _ P.O.Box1480.- . : . o 4llBurngnve

* Yountville,Ca.96001 . Redding,Ca.9600} . MenloPark, Ca. 94025

707:944-5500 - 9162252300 L A15326034

-' S B T - (forooastalwork)'
California StateLands. _ " - SanFranciscoBayConservation- - numboldtBayHarbor,Recreaﬁon&
Commission . ' and Development Commission Conservation District( HBHRCD)
100 Howe Avenue, Suite 100-South . (BCDOC) ' - P.0.Box134 .
Sacramento, Ca. 95814 : 30 Van Ness Avenue : _ Eureka,Ca.95501
{permits or icases on any statc land) San Francisco, Ca. 94102 707-443-0801

415-557-3636 (permits for work in the Humboldt Bay arce)
permits in the San Frencisco Bay am) T . ,

California Coastal Commission(CCC)
Permits for work in thie coastal zone ’

_North Coast Area .. CentralCoastArea
- 45FremontStreet,Smte2000 701 Ocean Strect, Room 300
SanFrancisco,Ca.94105 - Santa Cruz, Ca. 95060

415-904-5200 - 4084267390

Federal Agencies

U.S. Bavironmental Protection Agency, ~U-S-Fishand Wildlife Service - National Marine Fisheries Service

- RegionIX © - - .. - SacramentoFieldOffice(ES) - Environmental Assessment Branch
75 Hawthome Street - 3310E1CaminoAve. - . 777Sonoma Avenue, Room 325
* SanFrancisco,Ca. 94105 Sacramento, Ca.95821 -~ SantaRosa,Ca.95404

415-977-3464 . 9169732710 707-575-6050

U.S. Coast Guard, 11th District

~ Coast GuardIsland, Building 50-6
Alameda, Ca. 94501-5100

Office of aids to navigation (OAN)

415-437-2982

Marine Environmental Protection (DPL)

415-437-3514

3-34



INIOVOY ALl aniag
.. _ ﬂ%ﬂ Aeg SONVTLIM
R 0asjouesy
— ves X s
¢ o - - - ’ .
o zﬁmkm\::v\.\v_ r .??3 HONOTS a_»*
| INFLLWYIIN - - _ TvaiL .

SANVILIM _

N a
‘e toe

LoMASId
0JSIONVYHA
. NVS

sonviam K

3-35

£\

.:o<._§§> :mm__o_ qoq.:o:oa@ .

S9IEIS payun auy; jo siagepm



woo_um of _.o.o%m mmm:_m_“oé .._E,_mo__ozos

U.. ._z.B OCEAN sﬁmmm _mmo:oz as

._._U>_. <<>._.m=m mmmm: <<>._.mmm ...
| " SECTION 404 . ) .
o disposal of dredged or fillmaterial ., = . mmoq_oz 404
- ‘
C _?m..__ea&% - - — _ < FEOE a_mnomm_ of dredged of fill am.m;m_ N
| - behindlevess] 1 vemos T 1
| BRI mmo.:ozﬂo SR R | _ mmo._._ozS cow
S all structures and work:: _o<8. noox elc. v_ AR B structures and workp
o | . A Thy it waleréourse is a navigabre
e wes o,y - ey m T
.....N. ‘historicMAW, | . ) L AR w_,r ORDINARY
. .A«w k - m " MHW — .s. :.ﬁ % J. . I_OI <<>._.mml/ LAY
D e SV T = \ _ § :
rATEA B\ R 1)1/ ! Wl ety ..Iu_.r .._n t(((vvbb..... N
PILINGS, | /¥ f ELANDS . | WETLANDS | -\ o | |
. ETC. 3 Q._.“.Nit‘,.}‘...,3..‘ | .:u s {Vegalalion WETLANDS " —m<<>_s_um .
K o S | Bssoskled 8 z%m:mm..
Lo . . 1 wvithsal m :
. : or brackish
. waler) or :
High Tide
' Line
. USArmy Corps . “uon_mwz_oz..a mmo:ozm 10 >zo 404 ._cm_mc_s._ozm wm% .w“.ww“ww %%%%a
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‘ * Wednesday I

j . December 24, 1980

Part IV
Environmental .
Protection Agency

o Guidelines for Specification of Disposal
- Sites for Dredged or Fill Material
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14 .« ©

asa'u " Federal Register / ;Vol. 48, No. 249 / Wc.dx‘\udly. December 24, 1980 / Rules and Regulations '

-t

issued. or on which dredging is initiated ..

for Corps operations not performed
under contract, after October 1. 1881. In
the case of Federal construction projects
meeting the criteria in section 404(r).
these Guidelines will npfly toall
projects for which a final environmental
impact statement is filed with EPA after
April 1, 1981, .

FOR FURTNER INFORMATION CONTACT:
Joseph Krivak, Director, Criteria and
Standards Division (WH-585),
Environmental Protection Agency. 401 M
Street, S.W., Washington. D.C. 20460,
telephone (202) 7, 00. '

SUPPLEMENTARY INFORMATION:
Background

The section 404 program for the
evaluation of permits for the discharge
of dredged or fill material was originally
emclc: as pari of the'Federal Water

Pollution Control Amendments of 1972.
The section authorized the Secretary of

- jn interim final form on

used in evalusting and testing the ... ...
impact of dredged or fill material
discharges on waters of the United
States rather than on simply listing
numerical pass-fail points. -

The first section 404(b)(1) Guidelines
were promulgated by the Administrator
September 8,
1975, after consultation with the Corps
of Engineers. Since promulgation of the’
interim final Guidelines, the Acthas
been substantislly amended. The Clean
Water Act of 1877 established s
procedure for transferring certaln

" permitting authorities to the states,

exempted certain discharges from any
section 404 permit requirements, and
gave the Corps enforcement authority.
These amendements also increased the
{mportance of the section 404{b)(1)
Guidelines. since some of the
exemptions are based on alternative
ways of applying the Guidelines. These
changes, plus the experience of EPA and

IS . = o AR e g 7 . e -
: RONI ' the Army acting through the Chief of the Corps in working with the interim
'mNCY MENTAL PROTECTION Enginsers to Isgue permits specifying final Guidelines, bave prompted a :
' T disposal sites in sccordance with the revision of the Guidelines. The d
40 CFR Part 230 saction X1) Guidelines. Section revision attempted to reorganize the
U : 404(b)}(2) the Secretary (o lssue . Guidelines. to make it clearer what had
LWH-FRL 1647-T] permits othsrwise prohibited by the’ to be considered ?ulum .
Guidefines for Specification of Guidelines, based on considerstionof  discharge and what weight should be
1 [ the economics of anchorage and ... given to such considerations. The
Disposal Sites for Dradped or navigation. Section 404{c) suthorized the  proposed revision also tightensd up the
“'.w wl . Administrator of the thwm?l R nqulm;: for lhe.pﬂd
AQENCY: Environmental Protection Protection Agency to oFik. ..~ . sutherity’s documenta .
. - : withdraw the s tion of a.eits, application of the Guidelines.
acnion: Rule. . upon & determination that uss of the site " ARér extensive consultation with the
_ ' would have an unacceptable adverss - - the revisions ware put
SusMAnY: The 404(b)(1) Guidslines are . offect on municipal water supplies. ~ = out blic comment (44 FR 54222,
the subistantive crileria used in '~ shellfishbeds and Beheryaress - - Geplember 18, 1675), EPA has reviewsd.
evaluating discharges of dredged or ill  (including spawning and breedirig and, sfter additions! consultation with
- material under section 404 of the Clean areas). wildlife, or recrestional areas. the Corps, revised the proposal in light
- Water Act. Thess Guidelines revise and  gynder gaction 404(b){1), the " ofthese comments. This preambls. -
clarify the Seplember 8, 1975 Interim .Guldslines are to be based on criteria = addresses the significant comments
final Guidelines regarding discharge of  ° comparable 1o those in section 403{c) of - ricsived, explains the changes mads in
. dredged or fill material into waters of  tho Act, for the territorial seas. . - the regulation, and attempts to clear up
the United States in order to: contiguous zone, and oceans. Unii some misunderstandings which were
(1) Reflect the 1077 Amendments of 403(c). 404 applies to all waters of the . revealed by the comments. Response to
fec&tix; 404 of the Clean Water Act United States. Characteristics giz:gu Significant Comments -
. ates va atly, ' Ly
(2) Correct ina acies in the interim g::’:;:‘:‘:os::ﬂ on .;5 fvl.thh a.. - Regulation Versus Guideline
. final Guidelines by filling gaps in region. There is & wide range of size, A gumber of commenters objected to
. explanations of unacceptable adverse flow, substrate, water quality, and use.  the propossd Guidelines on the grounds
impacts on aquatic scosystems and by 1, gddition, the materials fo be . S that they were too “regulatory.” These
requiring documentation of compliance.  gischarged, the methods of di je.  commenters d thet the term =~ -
with the Guidelines; and and the activities associated with { “guidelines” which appears in section
{3) Produce a final rulemsking discharge also vary widely. Thesp and. 404(b)(1) requires a document with less
document. . . other variations make it unrealifticat - - binding effect than a regulation. EPA
EFFRCTIVE DATE: These Guidelines will  this time to arrive at numerical criteria .disagrees. The Clean Water Act does
apply to all 404 permit decisions made. * or standards for toxic or hazardous not use the word “guideline” to
after March 23, 1981. In the cape of civil *  gubstances to be applisdons .. . distinguish advisory information from
works projects of the United States - nationwide basts. The susceptibility of - _yegulatory requirements. Section
Army Corps of Engineers involving the  the aquatic scosystem to d;f. tion by  404{b){2) clearly demonstrates that
di of dradged or Aill material for mﬂ, physical placement of dredged or  Congress contemplated that discharges
- which is no permit ? ﬁlluﬂon or ‘material hﬂcet complicatesthe . ' could be “prohibited” by the Guldelines.
permit as such, these elines will problem of arriving at nationwide Section 403 (which is & mode! for the 404
spply to all projects on which . - standards. As & result. the Guidelines - (b)(1) Guidelines) also provides for
construction or contracls are concentrate on specifying the tools to be - “guidelines” which are clearly

latory in nature. Consequently. we
lnmve not changed the regulation to_make
it simply advisory. Of course, as the
regulation itself makes clear. a certain
‘amount of flexibility is still intended.
For example, while the ultimate

- conditions of compliance are

“regulatory”, the Guidelines allow some
room for judgment in determining what
must be done 10 arrive at a conclusion

- that those conditions have or have not

been met. See, for example. § 230.6 and
§ 230.60. and introductory sentence in
§ 230.10. .

Statutory Scheme and How the
Guidelines Fit Into It

A number of commenters with
objections appeared confused about
EPA’s role in the section 404 program.
Some wondered why EPA was issuing
Guidelines since EPA could stop sn
unacceptable discharge under seclion
404{c). Others were uncertain how the
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readers apparently misunderstood this
point, _ .

EPA’s role under section 404 is
several-fold, First, EPA has the
responsibility for devaloping the - -
404(b){1) Guidelines in conjunction with
the Corps. Second. EPA reviews permit
spplications and gives its comments {if
any} to the permitting authority. The
. Corps may issue a permit even if EPA

comments adversely, after consultation
takes place. In the case of state
programs, the State director may not
issue a permit over EPA's unresolved
objection. Third, EPA has the
responsibility for spproving and
overseeing State 404 programa. In
addition, EPA has enforcement
responsibilities under section 309.
Finally, under either the Federal or Stats
program, the ator may also
prohibit the specification of o discharge

other things, there is an Environmentsl
Impact Statement which considers the
404({b)(1) Guidslines. Section 404(N){1)(F)
exempls discharges covered by best

-management practices (BMP's)

approved under section 208{ ){4){B) and
(c). the approval of which is based in
part on consistency with the 404(b)1)
Guidelines.

Several commenters asked for a
statement on the spplicability of the
Guidelines to enforcement procedures.

- Under sections 309, 404(b)}{1)(C). snd

404(s). EPA, approved States, and the
Corps all play & role in enforcing the
seclion 404 permit requirements.

Enforcement sctions are appmd::iou

when someones Is discharging dredged or

* fill material without & required permit,

or violates the terms and conditions of o
permit. The Guidelines as such are -
generally irrelevant o s determinstion

Guidelines related to'other section 404 gite, o sesiiict Hs use. by ko the  of either kind of violaticn, although they
tions. *° ~ procedures set out In section 404(c), if he mynmuuuluhmhtpmmu:
The Clean We -Mﬁmum determines that discharge would have : teondlﬂmwuchmvhm.d. _
discharge of dredged or & ‘material an unacceptable sdverse cﬂoql-on fish  Underthe Cotps’ procedural regulations,
.8xcep! in complisnce with section 404.  snd shellfish areas (including spawning ° the Corps mey accept an l.mlululloa._for
 Section 404 “um‘“. for and areas). municipsl waler an -ﬂu-lblo-fm pcrm‘::. inliewol
lssuing permity specifying discharge = supplies. lmf-ll‘u:l'uﬂoamulh ll:'ll_u,dhhy‘eome;ngq_ ot
sites. Certain discharges (e.g. emergency may do so in ddvince of & planned enforcemen ;:tlon. . dm-lh fact
repairs, cartain farm and forest roads, discharge or while & permit spplication . porml’u me lﬂug: if they
and other Mmu identified in is being svaluwted or even, in unususl ml.ip y with the 404(b)(1) Guidelines as
gections 404(1) snd ()} are Sampled Sermie (e et lesuancacls - wellas other re s bet out i the
permitting suthority (either the Corps of 231, 44 FR 58078, Octobet 8, 1070.) If the pnudm,tqmun._m_u_m‘:..
Engineers or ab appioved State © - Administrator uses 404(c), be may block cnlou:,n;:: options are oulsida the
'pmmllmmeﬁamu the issuance of & permit by the Corps or Cpe o the section 404(b)(1) 7
putlcn!udmtmg;l?p ationof a State 404 m Wherethe .- - Guidelines. ent tod that
the section 404{b){1) elines, which * Administrator bas exercised his section o &s'm commenters suggested that we
are the substantive criteria for dredged  404(c) authority t prohibit: withhold, or m:dw hdud:z:flﬂnm nlgpomlns
and fill material discharges under the _ restrict the specification of a site for e we cross-reference .
Clean Watsr Act. The Corps slso - disposal. his sction may notbe "llllld ons equd. : tlmn.d_"_l ”Sn&m_ .
conducts a Public Isiterest Review, overridden under section 404(b)(2). The P"‘“z’“'” are Cescribed indla ‘o' art
Sonich ensires that the discharge will  fact that EPA has 404(c) authority does CFR Pt Gop4 procedures) Gain 0
comply with the applicable.." .~ not lessen EPA's responaibility for ocediires). Wher it Blat 04
requirements of statufesand be in  developing the ¢04({b)1) Guidelines for  procediires). When specific theis regalations
the public interest. The Corps or the . use by the permitting authority. Indeed, mm.mpmu A regula
~ State, as the case may be, must provide if the Guidelines are properly applied, - coosulted. - ..
- &n opportunity for a public hearing EPA will rarely have to use fts 404(c) How Fulure Changes In the Testing "
before making its decision whether to velo. S o - Provision Relats to Promulgation of This
P et R e
that the discha 088 not comply wi several uses of the ( elines . . . - )
the Guldelines, i may sill omue e sdpuon o indfvidual permit - contaland g 18,1678, proponsl
‘permit under 404(b){2) if it concludes application review process described - essentially the same as those in the. ,
that the economics of navigation and . above. For example, the Corps oran - Interim Final regulstions. The Preambie
anchorage ‘warrant. Section 404{b)(2) approved state may issue General to that proposal explained that it was
gives the Secretary o Emiied suthority to  permits for a category of similar our intention (o propose changes in the
issue permits prohibited by the - : activities where it determines, on the testing provisions, but that a proposal
Guidelines: It does not, as some - basis of the 404(b){1) Guidelines, that was not yet réady. Consequently, while
commenters suggested, require the the activities will cause only minfmal we have been revising the rest of the
Guidelines to consider the ‘economics of .adverse environmental effects both . Guideliries, wa have also been wo
navigation and anchorage. Conversely, individually and cumulatively (Section on & proposal for reorganizing and.
“because of 404(b})(2). the fact that s 404(e) and {g){1)). In addition, some of updating the tesling provisions. Now
. discharge of dredged material does not e exemptions from the permit that m.g,. finalized the rest of the
‘comply with the Guidelines does not requirements involve application of the Guidelines, two options are availsble to
mean that it can never be permitted. The  Guidelines. Section 404(r) exempis .. . us. First, we delay issuing any
Act recognizes the concerns of portsin  discharges associated with Federal final revisions 1o our 1979 proposal until
section 404(b)(2). not 404(b){1). Many . construction projects where, among we could propose a revised testing

package, consider comments on it. and
finalize the testing provisions. We could
then put together the Guidelines and the
revised testing section In one final
regulation. The 1975 interim final -
Guidelines would apply in their entirety
until then. Second, we could publish the
final Guidelines (with the 1975 lesting
provisions) and simultansously propose
changes to the testing provision. It is our
present belief that proposed changes to
the testing provision would not affect
the rest of the Guidslines, but the public
would be allowed 10 comment on any
inconsistencies it saw betwean the rest
of the Guidelinss and the testing
proposal. Then, when the comments to
the testing proposal had been -
co::lldcred. we would iu‘:a: Il: aﬂv finsl
regulation incorporating both the
previously promulgsted finsl Guidelines
and the final revised testing provision.
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this approach ensures that maks it appropriats. For exampls, section 307{a){(3) list are tin the
neseded improvements to the Guidelines  cumulstive impacts may tirnouttobe  aguatic environment unless
mn_d.‘:llo_c:nugm mmnﬂh , ”11:!: dmmt:.lh_d_wtqbc.'ndthltué
poesible date, it gives the public ample - regula tended to establish pollutants are ly & o
opportunity to comment on the revised = ' the proc for issuance of Gensral  unless demonstrated otherwise. These
testing section, and it maintaine the 1678  permits. That is the responsibility of the mmmum%m
mmmlnmbhoﬂmdmm pmmm:’hmwnh pmmrﬂmanldhnlvol_ndl
interim which would be the case in any the requirements of section 404, testing Jor dozans of substances every
event, - " Burdes of Proof * : E::a.m' " 1 proposed, imposing
/Guidaline Organixation ‘ " A number of commenters objected to The proposed regulation sttempted to
Many resders tothelength  the ‘ htllon‘uhﬁmh svold unnecessary testing by providing
and complaxity of the Guidalines. We ° general, and in prope 230.3(c) In - that when the § 230.22{b) “resson to
have substan! the . particular, that orfllmaterial  believe™ process indicated that toxics
regulation to eliminate tive - shouldnotbe discharged unlesstis = ware not present in the discherge
material and to provide a mors logical . demonstrated that the planned material, no testing was required. On
changes should make it  discherge meets the Guidelines. Thess the other hand, contaminants other than
easter for cants to understand the  commaenters thought that it was unfafr toxics required testing If thet same
criteria as State and Corps permit  and incongistent with saction 404{c) of  “reason to belisve™ process indicated
evaluators and the Administrator to theAet.- - -~ th t be present in the discharge
apply the critarie. Throughout the We disagres with thess objections, ma This 1s in fact e distinction
documant, we have also made numerous  and have retained the presumption  ©  without a difference. In practical
minor ' s to improve the  against and the existing application, toxié and non-toxic
clarity of the regulations, often at the burden of Howevez, the ¢ contaminants are treated the sama: if
stion of commentsrs, : has besn rewriiten for o .. . either may be there, tasis are performed
o| general uctory: The Clean Water Act ftself daclares & 1o get the information for .
materia)] and the actus} compliance national goal to be the slimination of the  determinations; if it is believed they are
requirements, the regulations are now dbdwrof ts into the fot presant, no testing is done, Because
organized to more closely follow the navigable waters (section 101(a)(1)). the additionsl presumption for toxics
steps the permitting suthority will take  This hhﬁhmuudxucqum * did not actually serve o , and
in arriving at his ultimate decision on w states that such dis are . b.u_muwgumumu!
compliance with the Guidelines. . unlswiul except in compliance with, . confusion, we havs eliminated it, and
- By reorganizing the Guidelines in this  inter alia, section 404. Section 404 in now treat “toxics” and other -
fashion, we wers also able to identify turn authorizes the permitting authority  contaminants alike, under the “reason to
and eliminate duplicative material. For  .to allow g or believe test” (§ 230.80). We have
example, the proposed Guidelines listed  material if they comply with the . provided in § 230.3 a definition of .
ways {o minimize impacts in many 404(b)(1) Guidelines. The statutory -“contaminants” which encompasses the
te sections. Since there was schems makes it cléar that dischisrges 307(a){1) toxics. - ’ ..
8 tial ov in the specific shall not take place until they have been g : :
methods suggesied in those ssctions. we  found acceptable. Of course; this .Walez Dependency . .
consolidated them into new SubpsriH.  may be made through the Ceneral : One of the fons in the proposed
Other individual sections have been permit process and the statutory Guidelines which received the most .
_made more concise. In addition, we exemptions as well as through objections was the so-called “water
have decreased the number of individual permits. . dependency test” in the proposed
comments. moving them to the Preambls The commenters who argued that - - - § 230.10(e). This provision imposed an -
or making them part of the Regulation, = section 404{c} shifts the usual birden to additional requirement on fills in -
as appropriste, ' g: Bl‘:umomhl ;l.ulor mmg:udoutoc;d)- :etln:’dl n:c:g:&od with nlon-wl:u;m'
enaral Permi re tween section 404(c e snt & s, namely a sho
G Permits . - and the peimlllt’ln. process. The - lhmc activity was "neces{ny." Many
When issued after proper Administrator’s authority to prohibit or  environmentalists objected to what they
consideration of the Guidelines. General restrict s site under section 404(c) saw as a subsiantial weakening of the
permits are 8 useful tool in protecting operates independently of the Secretary 1975 version of the water dependency
the environment with & minimum of red oflho Army's permitting suthority in test. Industry and development-orierited
tape and delay. We expect that their use  404(a). The Administrator may use. - groups, on the other hand, objected to
will expand in the future. 404{c] whether or not & permit : the “necessary™ requirement because it
Some commenters were confused spplication is pending. Conversely, the -+  was 100 subjective, and to the provision
about how Genersl ts work. A Secretary may deny & permit on the as a whole to the extent that it seemed
General permit will be issued only after  bagis of the Guidslines, whether or not designed to block discharges in
the permitting suthority bas spplisd the  EPA initiates ¢ 404(c) proceeding. f the  wétlands autcm,ltlulx. :
Guidelines to the class of discharges 10 Administrator uses his 404(c) “veto,” We have reviewed the water
be covsred by the permit. Therefors, then he does have the burden to justify ~ dependency test, its original .,
there is no need to repeat the process at  his sction, but thet burden does not and its relstionship to the rest of the
the time a particular discharge coversd  come into play until he begins a 404(c) Guidslines in light of these comments.
by the permit tskes place. Of course, proceeding {See 40 CFR Part 231). The origina! purpose, which many
under both the Corps’ reguletions and : : commenters commended, was to
EPA’s regulations for State programs, T_‘”‘" Pollutants recognize the special velues of wetlands
the permitting authorily may suspend Many commenters objected and to svold thelr unnecessary -
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wetlands to fulfill their basic purpose of
feeding people. In the case of such ;
&ctivities, it is reasonable to assume
there will generally be a practicable site
available upland or in s Jess vulnerable
part of the aqustic ecosystem. The mére
fact that an altemnative may cost
somewhat more does not necessarily
mean it is nol practicable (see
230.10{a)(2) and discussion below).
Because the applicant may rebut the .
presumption lgtuuﬂll a clear sh in
& given case, no unreasonable hards P
should be worked, At the same time,
this presumption should have the effect
of forcing & hard look at the feasibility
of using environmentally preferable
sites. This presiumption responds to the
overwbelming number of commenters
who urged us o retain & water
dependency test 1o discourage
svoidsble discharges in wetlands.

Federal
ey el I
.basle ' (¥ : _
uuppc:t s goal, byt i": ve changed  alternatives to wetlands ware always
. the wa last to batter . less d to the aquatic ecosystem.
i o s il s oty et e
Firat, we agree with the comments commen
from both sides that the “necessary” test  Slwa 'h'“g."'-;:l‘m""g
- imposed by the 1979 proposal is ot be substan .hv'ﬂ'"@m"
likely to be workable in practice, and - "M"“N“W'“g. y
. may spawa more disputes than it settles, mi'ﬁ'&:mm u"'“. but
simply deleted, section 230.10(s) does :hnnﬂm’:.dh arges in special
o o etea oo 17 St s e sk Gamaging e
defeats Its purpose, Purthermore, even If :nmpnfm?hm courss,
' .-“'W"';'WWN"M?“ the general requirement that impacts an
R e A i e
* material, & distinction which lessens the ;::m. history of the Clean Water
effectiveness of the provision. Thus, we A% Executive Order 11090, and s Jarge ...
have decided, tn accordance with the body of scientific information support
comments, that the proposal is this presumption. .~ -
unsatisfactory. .- . . '  from the fact that it may be
. - We havs therefore decidad to focus rebutted, this second presumption
on. round oul, and stresgthen the tes the key elements of the
-approach of the so-called “water. 1973 provision. Moreover, i1 strengthens
dependency” provision of the 1975 it bacause the recognition of the special
regulation. We have rejected the environmental role of wetlands now
Suggestion that we simply go back to the  applies to all discharges in special
1975 language, in part because ft would  aquatic sites, whether of dredged or fill
- not mesh easily with the revised general  material, and whether or not water
.. provisions of the Guidelines. Instead, dependent. A the same time, this
- our revised “water dependency” o pmunpﬂon.lihtheﬁn!mducﬁbed
provision creates a presumption that above, retains sufficient flexibility to
there are practicable aliernatives to reflect the circumstances of unususl -
. -Wail enden cases.
;f:",,'.",ﬁ'{,f ::Cdll .q.:?;:h.m'num. Consistent with the general burden of
water dependent” discharges are those  Proof under these Guidelines, where an
associated with activities which donot  *PPlicant proposes o '";ﬁ""‘_"? e
' Yequire access or proximity to or giting  SPecial aquatic site it 1s e the
within the special aquatic site to fulfill nllgmlbﬂ“r. m“‘m: permitting
their basic purpase. An example is s il  uthority that e 4
1o create & restaurant site, sincs . presumptions have clearly been sebutte
- restaurants do not need (o be in :’; &'f:: gufd':. the..lummm portion

Therefore, we believe that the new )
§ 230:30(a)({3), which repluces proposed
230.10(e). will give special protection 1o
wetlands and other :f.d. aquatic sites
regardless of materi; discharged. allay
industry's concerns about the
“necessary” {esl, recognize the
possibility of impacts on air and upland
systems. and acknowledge the
variability among aquatic sites and
discharge activities. . :

Alternatives

Some commenters objected at length
1o the scope of alternatives which the .

* Guidelines require to be considered, and

to the requirement that a permit be
denied unless the least harmful such
alternative were selected. Others wrote
to urge us to retain these requirements.
In our judgment, a number of the
objections were based on &

- she Preamble to the

Rules and Regulations 85339

slternatives :gl:l'yob required. .
the reguisiion, bor e ncded 1o darify

e i ve not its
basic thrust, c lﬂi‘

Section 403{c) clearly requires that
slternatives be considered, and provides
the basic lagal basis for our fequirement.
While the statutory provision leaves the
Agency some discretion to decids how
alternatives are to be considered, we
believe that the as and goals of the
Act, as wall ay the other suthorities
cited in the Preamble to the proposed
Guidelines, would be best served by the
spproach webavetaken. -~ ¢

First, we thattheonly -
alternatives which must be considered
Practicable dapemdsen ey, st 8|

oh cost,
:?d logistic factors. Wi: have do.:':d
intent is to consider thase alternatives
which aye teasonsble in terms of the
overall scope/cost of the od
projecl The term ecanomic might be
conatrued to include corisideration of .
the spplicant’s financial standing, or
investment, or market share, a
cumbersome h‘w which is not

_ (o the objectives of
the Guidelines. We consider it implicit
that, to ba practicabls, an‘altemative
must be capable of achieving the basic
purpose of tha proposed .

test. In order for an al”" .
alternative to be practicabls, it must be
ressonably available or obtainable.
However, the mere lact of ownership or
lack thereof, does not necessarily .
determine reasonable avaflability. Some
readers were qppml:gy cm:’hu_eq by
posed
Regulation, which referred t6 the fact
the Nationa! Environmental Palicy Act
(NEPA) may require consideration of °
courses of action beyond the authority
of the agéncy involved. We did not
mean to suggest that the Guidelines
were necessarily imposing such a
requirement on privats individuals but,
rather, to suggest thal what we were

- requiring was well within the

slternatives analysas required by NEPA.
Second, once these practicable
alternatives bave been identified in this
fashion, the permitting authority should
lind disponth opiens spe jums Including
s op are less
envimu:f&t:gzr::mhd lecul’.'af the -
propose pro course,
where there is no significant or easily
identifiable difference in impact, the
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coordination with planning processes
under the Coastal Zone Menagement
Act. § 208 of the CWA, and other
programs. We agres that where an
adequate alternatives analysis has
slready been developed. it would be
wasteful not to incorporate it into the

_ 404 process. New_§ 230.10{s)(5) makes it

directly or by reference to the Corps’
sevised regulations, usess of these
Guidelines should refer 1o the
definitions in 33 CFR 323.2 (except in the
case of state 404 programs, tv which the
definitions in 40 CFR § 122.3 apply.)
Waters of the United States: A
number of commenters objected to the

* The Consclidatad Permit Regulations exclude
certals waslg trestmeni systams from walsrs of the
unummm«muﬁumm are

change shortly.

published do not contain the exclusion ss originally
worded in the Consolidsted Permit Regulstiona.
When published. the corrected exclusion will apply
to the Cuidslines ss well as the Consolidated Permit
Regulstions.
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. alternative nsed not be considersd to clear that where altemnastives have been  definition of “watersofthe United -
have “less adverse” impicl. B . reviswed under lnolll.::{mu the Slates” becauss it was allegedly outside
legal ba s mn!m‘g n?:. . ” "u&ommly-u &cm' uﬁ&uh&'&ﬁ-ﬁ"
{ | 810 jor - » : uty
~ authority to ulo“:t-ﬂn ast is not as complete-as the alternatives  _ identical o the Corps’ definition. We
slarnative. (The use of the term “select”  analysis required under the Guidelines. ° have retained the proposed definition
may have been misisading. he must supplement it as needed to with a few minor changes for clarity for
speaking. the permitting aythority does  determine whether the ed reasons. First, a number of
not select anything; he danies the permit  discharge complies with the Guidelines.  courts have held that this basig-
if the guidelines requirements havenot  Section 230.10{a}{4) recognizes that the  definition of waters of the Uniad States
been complied with) As mentioned ange of altsrnatives considered in reasonably implements section 502(7) of
above, the statute leaves to EPA’s NEPA documents will be sufficient for ©  the Clean Water Act, and thetitis
- discretion the exact implemuntation of  ssction 404 purposes, where the Corps is  gonstitutional (e.g. United Stotes v.
the alismative re it in section the permitting authdrity. .8 . Byrd. 000 F.3d 1204 7th Cir. 207%; Leslie
403 of the Acl. In large part, the greater level of detall may be needed Salt Company v. Froshlke, 878 F.2d 742,
ek Elvetiens,  Eiskeineh e ot it
::g,“ m:,‘,?‘:i::,m a’.-,mn 8S042,  distinction between the C and State E waters of the United States, and for
Octobar 3, 1820). Thers is one differencs; r:mlmn. suthorities isbasedonthe  all regulstions and programs under the
the Guidelines siways prohibit - ct that it is the 00?‘030 cy.ln . . CWA. We have decided 10 use the
discharges whers there Is a practicable,”  camyingoutits own NEPA.. . ... ... warding in the recent Consclidated _
less damaging alterriative. while the- ~  Tesponsibilities, 1o supplement ( or  Permit Regulations, 45 Fed. Reg. 33290,
section 403(c) regulations only apply this Tequire a supplement to} a lead agency’s  May 19, 1660, as the standard.*
prohibition in some cases. This . environmental assessment or iinpact Some commenters suggested that the
difference reflects the wide range of statement where such document doss referencs in the dalinition to waters
water systems subject 10 404 and the not contain sufficient information. State  from which fish are taken to be sold in
* extrems sensitivity of many of them to  permitting agencies. on the other hand, - interstate commerce be cxgndqd'lo
hysical destructs waters are not subject to NEPA in this manner. - include arsas where such fish spawn.
H &'uneu'ﬂ.aﬁn’lfﬁfdm We have moved proposed While we have not mede this change
of an area of waters of the United States § 230-10(a){1) (1Li), concernidg “othier because we wish o mainiain *
may reasonably ba svoided. it should be ar volumas and concentrations consistency with the wording of the
avoided. Of coar e. whers a.cat of o©f pollutants at other specific rates”, Consolidated Permit regulations, we do
P dhchmumh".o minimal In f,:w from the list of altemnatives in § 250.10t0  not intend to suggest that & spawning
effects that it has been placed undera  SubperfH. M Adverss Effects,  area may not have signl for
general permit, thert Is o peed to because it more properly belongs thers.  commarce. The portion of the ﬁﬁnﬁ)}‘x‘
. :edloyr:; o cuseby-case shemuetives  * Defintions (§ 230.5) ::.‘;:“;,}‘,gf major expm ng';'g.";fv‘;m .
na‘ysis. eature corresponds, In a A number of the terms definedin mg ey ..
sense. o the Category ogdmh-'w § 230.3 are also defined in the Corps’ stalement in p: § 230.72(c) (now.
nEr section 408 for which a0 regulations at 33 CFR 323.2, applicable  § 230.11(h)) that activities on fast Jand
sliematives anslysis is required, . to the Corps’ regulatory The craated by & discharge of dredged or fill
__Third, some commenters were Corps has recently some material are considered to be in waters
concerned that the alternative . revisions to those tions and of the United States for purposes of
. consideration was unduly focused on expects to receive comments on the these Guidelines. The proposed
water quality, and that a better definitions. To ensure coordination of language was misleading and we have
alternative from & water quality thess two sets of stions. we have. . . . changed it to mors accurately reflect our
standpoint might ba less desirable from,  gecided to reserve: the definitions of intent. When a portion of the Waters of
say. an air quality point of view. This “discharge of dredged materisl” the United States has been legally”
concern overlooks the explicit provision  “gjscharge of fill material.” “dredged converted to fast land by a discharge of -
that the existence of an aliemnastive material,” and “All material” which dredged or fill msterial, it does not
conystem doss mot Siqaaliy o 1c  glerwise would have appesred at Eubiect 1o mection SOL4) Tue discha
. : ' su fo section 301(s).’ i e
discharge if that alternative has other Although the terma“waters of the. mam legal bmme(lt);vu authorized
significant adverse environmentsl United States” also appears in the by a permit or because it was made
consequences. This last provision gives  Corps’ regulations, we have retained a before there was a permit requirement.
the permitting suthority an opportunity  definition here, in visw of the . In the case of an {llegal discharge, the
1o take into account evidence of damage importance of this key jurisdictional fast Jand may remain subject to the
to other ecosystems in deciding whether  term and the numerous comments jusisdiction of the Act until the " .
th;n isa "b!lml'; ll:‘muﬂ“o . received. The d.ml“:l‘nmd.nd the government determines not to seek
ourth, 8 number of commenters were  comments are ed below. ' restoration. However, in authorizing a
concerned that the Guidelines ensure Until new de.nxn’iﬁm are published, . i



States. We intended, and we

" into

-definitions, in part

the permit thority consider,
in lddmonul.:l,.h: dlngolodl of the fll
lmvelll. the .u:;u on the aguatic’
environment res :
foresseable ucu\.dnt{u to be conducied
onthatfastland. - - . ... ) deals
- Section 230.54 23041

with impacts on mm and
Mstorical monumenty, national sea
shores, s aress, ressarch sites,

“and similar preservas. Some readers

were concerned that we intended the
Guidelines to to activities in such
Toak place 18 watre of e usey "
1 cs in waters United . |
A ed. and we (hink the
context makes it clear, thet the
Guidalines apply only to the _

specification of discharge sites in the - -

waters of the United States, a8 defined
in § 230.3. We have included this ssction
because the fact that a water of the

- United States may bs located in one of *
‘these preserves is significant in

evaluating the impacts of a discharge
Waetlands: Many wetlands are waters
of the United States under the Clesn
Water Act. Wetlands grs also the .
subject of Federal Executive Order No.
11890, and various Federal and State -
laws and regulations. A number of these
Seveirros lightly Gt enilands
evelope erent we!

hasize speci u::: Some of
emphasize specia needs. Some o
these definitions include, not only
wetlands as thess Guidelines define
them, but also mud flats and vegetated
and unvegetated shallows. Under the
Guidelines some of these other areas are
grouped with wetlands ag “Special
Aquatic Sites” (Subpart E) and as such
their values are given special-
recognition. (See discussion of Water
Dependency sbove.) We agree with the
comment that the National Inventory of

~ Wetlands prepared by the US. Fish and

Wildlife Service, while not necessarily

exactly coinciding with the

scope of
“waters of the United Stafes u.!." the

Clean Water Act or wetlands under
these regulations, may help avoid ,
construction in wetlands, and be a

useful long-term planning tool.

Various commenters objected to the
definition of wetlands in the Guidelines
a3 100 broad or too vagus. This ;
proposed definition has been upheld by
the courts as ressonable and consistent
with the Clean Water Act, and Is being
retained in the final regulation,
However, we do sgree that vegetative
guides and other background material
may be helpful in applying the definition
in the field. EPA and the Corps are

pledged 1o work on joint research to aid

- Foderal Registar / Vol 45, No. 249 | Wednesday,

. apply

lop such 1
them avaflsble to '
::gopd sentence of the wetland _
definition. While their suggested
additions could legally be added, we
have not done so. The list is one of-
examples only, and does not serve as a
lhﬂu:loa on the basic definition. We
are re

since there

S g o e
deflnition dep on uler
drcums_;anu':e:h ven site. In sum, if
mm?em.thc dt.il::.n.clllu aw .
wetland for purposes of- ean Water
Act, whether or not it falls into one of

 the listed examples. Of course, more

oftan ll’un not, it will be one of the listed
A few commenters cited alleged

inconsistencies between the definition

of wetlands in § 230.9 and § 23042

While we see no inconsistency, we have

shortened the latter section as part of

our effort to eliminate uninecessary -

megu' - T . .
Unvegetated Shallows: One of the-

special aquatic aress listed in the

proposal was “unvegetated shallows”

(8§ 230.44). Since special aquatic aress

are subject to the presumptions in .

§ 230.10{a}(3), it is important that they

be clearly defined so that the permitting -

authority may readily know when to

the presumptions. We were
unable to develop, at this time, a
definition for unvegetated shallows
which was both easy to apply and not
too iriclusive or exclusive. Therefore, we
have decided the wiser course is to

_delete unvegetated shallows from the

special aquatic area classification. Of
course, as waters of the United States, .

. they are still wbject_ to the rest of the

Guidelines. .

*Fill Materisl™: We are temporarily
reserving § 230.3(1). Both the proposed
Guidelines and the proposed
Consolidated Permit Regulations
defined fill material a8 material
discharged for the primary purpose of

replacing an aguatic area with dryland -

or of changing the bottom slevation of o
water body. reserving to the NPDES . -

-program discharges with the same effect

which are primarily for the purpose of
disposing of waste. Both proposals °
solicited comments on this distinction.
referred to as the primary purpose test.
On May 19, 1980. acting under & court-

Decamber 24, 1850 / Rules

and Regulations 85341
deadifne, EPA tssued final

' Comoliduyud Permit Regulations while

the 404(b)(1) Guldalines rulemaking was
still mdixng. Thess Consolidated Permit
slations contained s new daflnition
peimary porpas e eag et e
' as
mn,toﬂ?l all pollutants which have the
effect of fill, that s, which replace part -
of the wnum the United thfm” with
rvland or ! bottom:
elevation of 3 water body for any .
. This new definition is similar
one used before 1077,
the section 404[b){1) -
questh l nb.::uh h:l.:neuhﬂ olh
stions _ on
SE:L_I dcﬂnlogon.lour: ofthe .
Guidslines available without further
S e e Bt
g re !
their concerns about fill materisl, we
l’mvc dc;:)ldid 1o temporarily nm;;,. .
mq‘acn('on' doa'uoamwg AR
elfsctiveness of the Consolidated Permit

_ Regulations. Consequently, there is a

discrepency between those regulations

and the Corps’ regulations, which still -

contain the old definition.
Therefors, 1o avoid any uncertainty

from this situation, EPA wishes to make

clear its enforcement policy

the CWA to jssus administrative orders

against violations of section 301.
Unpermitted of solid waste

into waters of the United States violate

section 301. , .

Under the present circumstances; EPA
plans to issue solid waste administrative:
orders with two basic elements. First,
the orders will require the violatoz to
apply to the Corps of Enginsers for a
section 404 permit within a specified
period of time. (The Corps has agreed to
accept these applications and to hold
them until it resolves its position on the
defiriition of fill material)

. Second, the order will canstrain
further discharges by the violator. In
extreme cases. an order may require
that discharges cease immediately.
However, because we recognize lial
there will be & lapse of time before
decisions are made on this kind of
permit application, these orders may
expressly allow unpermitied discharges
to continue subject to specific conditions
set forth by EPA In the order. These
conditions will be designed to avoid
further environmental damage.

Of course, these orders not
influence the ultimate issuance or non-
issuance of a permit or determine the
conditions that may be specified in such
8 permit. Nor will such orders limit the
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Admlnhmm's authodty undnncﬂon
300(b) or tha right of & citizen to bring
'gtug‘?llu mmm

Parmitting Authori! .w. have used
thcwm ‘pcmi'r uﬁnﬂty.
instead of “District

recognition of tha fact Iln(undoﬂbo
1977 amendments ¢ Summ
- also issue permits.

Masanagement {CZM) plans. Some

e e e Gt
au e

by a CZM plan; others objected to

fact that the Guidelines might prohibit a

discharge wﬁlchwu eommu witha

Wﬂ:)oﬂthZMAct.

'CZMlcn.

uclion

o uo Fedml permits may be lssued until

ngp licant furnishes & certification
'd:pl cdllchmheomhumwnhu
approved CZM plan, if there is one, snd
“the State concurs in ths certification or

waives review. Section N2) of the
_ Corps’ regulation, which e to all
l-'edenl 404 permits, implements this

requirgment for section 404. Because the
Corn regulations adequately nddnu
2:. duplicated § 328.2(b){2) in lhn

wve not duplicat 2

?uu!dellnu. V'I'ﬂlm :f State issues State

permits, it me course require
consistency with lu CZM plan nndor
-sm. law.

The second concemn. !ht the 404,
Guldellnen might be stricterthan 8 CZM
plan, points out a possible problem with
CZM plans, not with the Guidelines.
Under 307(f) of CZMA., all CZM hm

- must provide for compliance wi
applicable requirements of the Clun
Water Act. The Guidelines are one such
requirement. Of course, to the extent
that & CZM plan Is general and ares-
wide, it may be |mpoulble to include in
its development the same project-

_ sgcclﬁe consideration of impacts and

ternatives required under the

Guidelines. Nonetheless, it cannot

authorize or mandate a discharge of -
dredged or fill material which fails to
comply with the requirements of these

Guidelines. Often CZM plans contain a

- requirement that all nctlvmu conducted

under it mest the permit requirements of
the Clean Water Act. In such a case,
there could of course be no conflict
between the CZM plan and the
requirements of the Guidelines.

We agree with commenters who urge
that delay and duplication of eflort be
avoided by consolidating slternatives
studies required under different statutes,

the signifitance
" First, the fact that anares has been

projacts, thelr

alisrnatives myuothmﬂldut for lho
e et s et

ans

e:‘nb. ugmduueuoumumh

n used to weaken the nqulremn
cuu.um.

of the
WdWﬂ

.MMMM

obh:rulln moudl::g:

) llnml-enhmakwo o ¥
the section itself. Most of the comments

also revealed a milsunderstanding about
of identifying an lru.

identified as unsuitible fora pohnllll
discharge sits does not mean that -

someons cannot apply for and obtain a
thmuloncntho

ts are sa Convm:?.
lluﬁdthlllnmlhubunldmﬂﬂ

as a potantial site does not mean that s
permit is unn or that one wijll
automatically be

vs a relatively sasy or difficult time -

qulllyh.hnpcmnhmpnuculu '
dvancs notice shoul

facilitate: nppllumummh. and shoﬂen
Most of the ¢

: focused on
EPA's “abandonment” of its “authority”

to identify sites. Whils that “suthord
is perhaps less “suthoritative™ than

- commenters suggested (ses above), we

agree that thers Is nio reasom to decrease
EPA's role in the Therefors, we

- Iuvuhau.dmlm.w(l)tonld.

“Consistent with these Guidelines. EPA
mﬂ:pcu:l:t&n:umzu Ibo&m
ve or other
and ofter mﬂum“& any .a.mr"'
Iluth no! the:permitting suthority, ma
identlfy sites which will be mddcnd as”

We have also deleted proposed
§ 230.70{a){3). because it did not seem to
accomplish much. Consideration of the
point at which cumulative and
secondary impacts become
unacceptable and vurmn emergency
action ':ill generally be more
sppropriate in a permit-by-permit
context. Once that point has been so
determined, of course, the ares can be
identified as “unsuitable” under the new

§ 230.00(s){(2).

‘DAuymh-cd.ﬂnh
sxercising its suthority wader seciion 404(c). The
sdvence identification referved to in this section is
not a section 404{c) prohibition. .

The intent
of this section was to aid applicants by -
.. :I‘m.dmnouulhuhqwmld

. "Expcutive Order 12044

A number of commenters look lbo

position g‘t‘ E':muvo Order 12044
uires preparea
:'u;lndl" In connection with il
tions. EPA disagress. Thess

e reguiations. Toey do .u"“"'...m. 3
naw ons. .
new standards or requirements,
rather lnhmmlly clarily and.

’ myeomutmpuﬂwhﬂy
- members of the American Auodnﬂcn

of Port Authoritiss (AAPA), requeited &
regulatory analysis
regulations were too none
of them explained how that burden was

an odditional ons attributable to this

therefore, we stand by our original
determination thet a reguls tory lylla
Perhape the most llgnlﬁunt area in
which the regulations are more explicit
and sarguably stricter is in the
consideration of alternatives. However.
even the 1078 regulations required the

- permitting authority to consider “the

availability of alternate sites and
methods of disposal that are less.
damaging to the environment,” and to
avoid activities which would have )
significant adverse effects. We do not
think that the revised Guidelines’ more
explicit direction to avoid sdverse

effects that could be prevented through

selection of a clearly less damaging site

or method is a change imposing 8

cul;;‘untial new burden on the regn!a ted
ublic. - -

P Because the revised regulations are

more explicit than the lnteﬂm final

. regulations in somae res, itis
possible that rmn nv:l”c:v':n will do a

more thorough job avaluating proposed
discharges. This may résult in somewhat
more carefully drawn permit conditions.
However, even if. for purposesof
argument, the possible cost of complying
with these conditions Is considered an
additional cost, there is no reason to
believe that it alone will be anywhere
near $100 million annually. -
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objected becs

use they felt the

Cuidelines would require them to

specific borrow sites at the time

of application, which would disrupt their
normal contracting process and increase
cost. These objections were based on o

requirements,

- misunderstanding of the. Guideline’s

Under those Guidelines,

the actual borrow sites need not be
identified, if the spplicstion end the
permit specify that the

material must

come from clean upland

sites which are removed from sources of

reason-to-beli

contamination and otherwise satisfy the

eve test. A condition that

the material come from such a site

would engble
make his dete
complience w

the permitting authority to
rminations and find
ith the conditions of .

[ —
We also believe that it is spproprists  § £30.10, without requiring highway
1o recognize the ory benefits from departments (o specify in advance the
. lhu’c more C'l.l':: y drafied ﬂulm specific. borrow sites 10 be used.
regulations. use are ; ) }
cl::::grahWtwht v boaontl:&nd M‘. goncie It!onWllhl'bhudWIldH!o
Snd documented, we expect there N T
be fewer delays in reviewis } permits, One commenter wanted us to put in o
and thet initial decisions 1o fes: " olatement that the Fish and Wildlife
permits are less likely 10 be appealed to Coordination Act requires consultation
igher authority. These benefits are with fish and wildlifs agencies. We have
expected to offset sany potential cost not added new e because (1) the
increase. R - Fish-and Wildlife Act applies to
Some commenters suggested thal Federal permilting agencies and not 1o
documentation enty Stats permitting agencise, and (2) the
Senerate an additional cost of - &:r regulations already for
operations. The Corps’ procedursl - such consultation by the only Pederal
regulations st 33 CFR 325.8 and 323.12 404 permitting agency. Howsver, we |
already require extensive - agres with the commenter that Fedars).
documeniation for individua) its ©  and Stale fish and wildlife sgencies may
being dented o7 being nthl;hu - often provids valuable assistarice in .
authority for resolution of a conflict’ evaluating the impacts of discharges of
between agencies. _ dredged or fill material.
Economic Factors The Importance of Appropriate
A number of commenters asked EPA DW"“” e '
to include consideration of economic Specific dt.:cu;nenmlogt is h&:ﬂllﬂ.
factors in the Guidelines. We balieve 1o ensure an undesstanding of the basis,
that the regulation slready recognizes for each decision to sllow, condition, or
economic factors 1o the extent . prohibit a discharge through application
contemplated by the statute, First, the of the Guidelines. Documentation of
Guidelines expliciily include the concept information is required for: (1) facts and
of "pncuubiﬂty" In connection with dats gathered in the evaluation and
both alternatives and steps to minimize  testing of the exiraction site, the )
impacts. If an alleged alternative is . material to be discharged, and the ,
unreasonably expensive to the : disposal site; (2) factual determinations
applicant, the alterhative is not rega es that can be expacted
“practicable.” In addition, the at the dispopal site-if the ‘ iIs .
Guidelines also consider sconomics made as proposed: and (3) findings
indirectly in that they are structured 0 regarding compliance with § 230.10
avoid the expense of unne conditions. This documentation provides
testing through the "n.lm.- & record of actions taken that can be
tesl.” Second, the statute expressly, evaluated for adequacy.and accuracy
" provides that the economics of - and ensures consideration ofall.
anchorage and navigation may be important impacts in the evalustion of &
considered. but only after applicationaf  proposed discharge of dredged of fil)
the section 404(b)(1) Guidelines. (Sée material, N .
section 404(b)(2).) . ' _ '5!.:0 ‘I;;emdge( Il):fmnu;n ddc:’nented
under (1) and {2) sbove any given
Borrow s ftos : o case depends on the level of - :
A number of highway depntmenu_ investigation necass

! fo provide for s
ressonabls tlndmunuxng the Impact
on the aquatic ecosystems. We
anticipate that & number of individual
and most General permit applications
will be for routine, minor activities with
little potential for significant adverse .
environmental impacts. I such cases,
the permitting authority will not havs to
require extensive testing or analysis 1o
make his findings of compliance. The
level of documentation should reflect
the significance and complexity of the
proposed discharge activity. :

Factua} Determinstions

Proposed section 230.20, “Factual
Determinations” (now § 230.11) bas
been significantly reorganized in
Tesponse lo comments. First, we have

December 24, 1980 / Rules and Ruul-tlm ls,us

.? the reference

changed (o ﬁcnmﬁwm&odot'
be = ?(‘z'mxm "'.5‘3""'- "
section ajl1) s a
conhmﬂ!&&md. nll:‘ o

liminated proposed (f) (Biological .
J.\vdh%l’ny). olaullsoo necs o

ssary
informs be :
new (c).'m (t’ was huw o

o
. reflect the presumption that toxics were
ﬂuontudlilolo.lully availsble. We
ve . d (g). now (f), 1o
focus on the size 'the disposal site and
thom‘mdsbapuﬂhnlxm '
mlpndﬂcnqﬂunmhd_mm

Y, In res; o many -

comments, we havs moved m{ :
Enpaci t the Facaeat o 2d secondary

act he. ‘Defermination
'u:ﬁon 1o give them further emphasis.
We agree t such impacts are an o
important considersticn in evaluating
the scceptability ofa' discharge site.

" Water Quality Standards

Ons commenter was concerned that

§ £30.10(b) to water
quality s rds and criteria -
“approved or promulgated under section

* i encourage permit suthorities
to ignore othér water Quality - ..
requirements. Under section 303, ol
State v_um;‘qumi., ndards are to be
rubmitied sy eyl I he
submit are e or.
insufficiently stringent, EPA may

| fmﬁ. State ahn‘z:::,:.u *

Disapproved standards remain in effect
uggf uplncn:.d 'n:m!or:!. ) re:e'i’io

“ approved or promulgate
standards” Is to ignors thoge State.
standards which have been nejther
Spproved nor replaced. We bave. *
therefora changed the waording of this
requirement as followg: “* ¢ » any
applicable State water quality .
standard.” We have also dropped the
reference to “criteria™, to be consistent
with the Agency’s general position that
water quality criteria are not regulatory.

Other Requirements for Discharge
Section 230.10(¢) provides that
discharges are not permnitted if they will
ve “significantly” sdverss effects on
various aquatic resowrces. In thig
context. “significant” and “significantly"”
mean more than “trivial”, thay is,
significant in o conceptual rather than »

. Statistical sense. Not all effects which
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_ Habitat dﬂdo&nm and mﬁu
involve changes wa

u;othnds- that nluh:m
. .

~ the existing environmental ..~ -
characteristics. Restoration has the
potential to return degraded
o'a::lronnonu to their former ecological
. .. .- . : __' . . . -

Habitst devslopment and restoration
can contribute to the maintenance and
enhancement of a viable aquatic
ecosystem al the discharge site. From an
enyirom“::.hl point of ;itm. a prom
£ill material should be ¢ and .
managed 10 emulate a natural .

" ecosystem. Research, demonstration .
Krojech. and full scele implementation
ave been done in many categories of
development and restoration. The U.S.
Fish and Wildlife Service has programs
to develop and l‘:’mm babitat. The U.S..

. Army Enginesr Watsrways Experimen
Station hae published gniidelines for -
using dredged material to' develop -
wetland habitat, for establishing marsh
vegetation, and for buildirig islands that
attract colonies of nesting birds. The
EPA has s Clean Lakes program which
.uiplies funds to States and localitles to
enhance or restors degraded lakes. This

may involve d ng nutriént-laden
sediménts from s lake and ensuring that
nutrient inflows to the lake are -
controlled. Restoration and hebitat
development techniques can be used to
minimize adverse impacts and
compensate for destroyed habitat. _

Restoration and habitat development

may also provide secondary benefits
such as improved opportunities for
outdoor recrestion and positive use for-
dredged materials,

The development and restoration of
viable hablitsts in water bodies requires
planning and construction practices that
integrate the new or improved habitat
into the existing eavironment. Planning
requires a model or standard, the

| l'odcnl Register /-Vol. 48, No. 249 / Wednesday, Doumbct 24, 1000 / Rules and Regulstions

lﬂMﬂM.:llwwm mubhmummdmhh

however. should not be sacrificed in'an ™
attempt to create another, Le.. &
productive vegetated shallow water

area should not be destroyed in an
ngl)nst 1o creats a wetland in its place.
techniques that have been demonstrated
to be effective in circumstances similar
to those under consideration wherever
possible. _

{3) Whers development and _
restoration techniques proposed for use
have not yet advanced to the pilot
demonstration or implementation stage,
initiste their use on & small scals to
allow corrective action if unanticipated
adverss Impacts occur, - :

(4) Where Federal funds are spent to
clean up waters of the USS. through®
dredging. scientifically defensible levels
of pollutant concentration in the return
discharge should be agreed upon with
the funding authority in addition to any

sing development and restoration -

- 23028 Salinity gradients. - -

Subpart D=Potential impacts on -
Characteristics of the Aquatic Ecosystem
230.30 Threatensd and endengered spscies.
230.31 Fish, crustaceans, molluske, and

- other aquatic organisms in the food web.
230.32. Other wildlife. ’

- Subpart E—Potential Impacis on Specist
Aquatic Sites :
23040 Banctusries and refuges.

23041 Wetlands. .
230.42 Mud flats, .

23043 Vegetated shallows.

220.44 ronfs.

230.4S Riffle and pool complexes,

Subpart F—Potential Etfects on Humsn Use
Charatterisiics »

230.50 Municipal and privats waler

supplies.
23051 Recrestional and commercial
fisheriss. ]
230.52 Water-relaied recreation.
23033 Aasthetics.
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manipula implaments to maintain the desired improved
oﬂhc.caluv?.m ] unw water qualily. - _
should be based on characteris a Whaen a significant ecological
natural ecosystem in the vicinity of a 'dﬁph&:mﬂenwh
proposad activity. Such use of a na E,"’"" the discharge of dredged or
scosysiem ensures that the or nuzmmm-mu
restored ares, once sstablished, should consider the ecoiystem that will
maintained physically,  belost as well as the envirenmental
chemically and blologically by natural  penefits of the new system.
procsssss. Some examples of natural : mber 12, 1080,
- acosystems include, but are not limited Dated Decomber 2 .
to, the following: salt marsh, cattafl Douglas M. Costle,
marsh, turtle grass bed, small Island, stc.  Administrator, Environmentol Protaction
Habitat and restorstion, - .
S iromental eohancemtnt sind Part 23018 revised o read 88 follows:
:-lnmummu;lﬂm :mm-ucng‘ts X1) of
e ene Y yese. Whata bas  DISPOBAL SITES FOR GREDGED OF
pg;joc%um?ot uE «_l_ontho'“ FILLMATERIAL
objectives of main { m
function and Integrity, some values may = SU0PertA=Genersl
be favored at the expense of others. The  Sec. :
ecosystem aflectsd must be considered 2301 Purpose and policy.
in order to achisve the desired result of 2302 bility.
e s elecsof e " 2 Dad Orpenasin
. se 'th :
ecosystem to.'bc emulsted is of critical ::': W“’““hmw
mportance and s loss of value can 2307 Ceneral permita. .
occur ol or on S
imporiance is the planning 230.10 Reitrictions on discharge. :
) nt of habitat development 23011 Factual detarminations. .
and restoration on & case-by-case basis. 23012 Findings of compliance er non-
Specific measures to with the restrictions on
Sovment and retorsion projecs  Subpert C—Potental inpacts on Physica
ment and res n on
. lncludo_bul'_lnno!llmlhéto:m and Chemical Charactefiatics of
" (3) Selecting the nearsst similar - Aquatic Ecosysters
naturs] ecosystem as the model in the 23030 Bobetrate. -
implementation of the activity: - 23021 Suspendad particylates/turbldity
sly deg:dcd or sifnificantly 202 Watet. :
lm’ld red mMugd:yzb- bitat hrcglaion, et
s a e :
rc::t:m.uon.pOm vf::lehbiht. * 23024 Normal water fluctustions.
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Al ‘1202 Applicamry, " Pub. L 92-500. as |
sz:u. Parks, national and Nstorie . () These Guidelines bave been M;._nu.&c.myau:.’,%"

:mmu.nm_lml-::“ developed by the Mnlahmtocdhn_u 7 (b)mmlf:m '

_ oimiler proserves. ' ",f:.mu...wmm. the Wclhud-l:?anudhhomcn_nuu
mmo—:vm,“l’m- mem"‘ - of the Uni States by man-mads dike
23080 General svaluation of dradged or Bl under section 404{b)1) of the whmcmuwnvebum‘.m_

materlal, . nd . ° -umr-mmcﬁa:#%ﬁ;m mu.luglhlihm‘tdhml :

evelustion and esting, T m%':f'ﬁmd:annmﬁ' ol The terms “aquilic suvirorment”

o ) arges of dredged: terial “aquatic scosys " mean waters

Ettecta ol ﬁm.mumuuﬁsuﬁmm dlhol’:u_cl&mu ding wetlands
: : s may be specified T Ihtumuhblmhhlqnhtdm

. m’&mmmumd _ n)mnnlllwm“‘h“& hundh.mﬂumlmm

. WMN“W”“ prinid o‘d&oAﬁ ”-m_m “&)m.&'mdMW“

discharged. ' saqe)and(e) X (boe 33 means dredged or Bll materiel that

" 202 Actions eontrolling the material : 823 and 328); -
' - discharge, mhm"h". 'M -’?z)mdvnmmmmfmua contains contaminants, -~ - .
M‘-:Aeﬂou‘nﬂoﬁbgtbcmﬁdef Army Corps of Engineers (sse 33 CFR dl'lmmwmrmml

23074 Actions related to hchnolnu' 2 Water Resources Development Actof =~ form that can be incorporated into, onte
23075 Actions affecting plant and snizma! 1978); S °Plll S cl{bclng_ccudbycpdlhnthm
" . populationg.’ S ~ (3) Permit programs of States &quatic organisms, consumers of aquatic
230.78  Actions affecting human use. "approved by the Administrator of the organisms, or users of the squatic .
230.77 Othar actions, -~ Environmental Protection A.en,cy i:; ) ;nmn.l;e‘:l.. lng. includes b:': isnot -
Subpart }--Planning T, Shorten Permn. : ce with sections 404(3) an imited substances on the
Procsssing Time — - : , : :m (see 40 CFR 122, 12(0’ and124);  307(a){3) List of toxic pollutants..
23080 Advanced identification of disposal - [4) ,Smcwldc,dndg‘:gh o;‘ ﬂl.l material g;::)mhned on January 31, 1978 (43 FR
- sress. - ' regulatory programs est. . . ' -
thority: Thi; jon is lesued mnanagement practices approved under {f) [Reserved)
 suthony ofSeeony sy e under  manag ZeLIB and (Chol he Act fg) Reserved] .
Clean Water Actof 1077, 33 US.C. § 134(b)  (see OCFR35.1560); . . _ : (h) The term “discharge point” means
and § 1381(s). . (5) Federal construction projects the point within the dis al'site at
S ' ° - 'whichmeet criteria specified in section ~ which the dredged or fill malerial is
Subpart A~General. : 404(r) of the Act. L ' 're!u;hu:._ L ditpocal sl _
] - . i term “disposal site” means
§23.1 Purpose and policy. . (b) These Guidelines will be spplied (i) po. of the United

_ A charges of  that portion of the “waters

. _(a) The purpose of these Guidelines is &.g;e::%ﬁmr;tﬂlﬂybh States™ where specific disposal

10 restore and maintain the chemical, waters which lie inside the baseling © - activities are permitted and coriaist of &
Physical, and biological iniegrity of. -, from which the terriforial seals =~ bottom surface area and any overlying
waters of the United States throrigh the . measured, and the discharge of fill " volume of water. In the case of wetlands
control “d"d?"l" of dredged or fill material into the territorial'sea, pursuant  on which surface water is not pregent,
material, , . - to the procedures referred toin -~ - the disposal site consiss of the wetland

(b) Congress has expressed & number paragraphs (a){1) and (2)(2) sbove. The  surface srea.
of policies in the Clean Water Act, - discharge of dredged material into the (1) [Reserved)
Thesg Guidelines are intended to be territorial sea Is governed: by the Marine-- (k) The term ~exiraction site” means
consistent with and to implement those . Protection. Research, and Sanctuaties the place from which the dredged or fill

poiicies, : s Act of 1972, Pub. L. 92-§32, and material proposed for discharge is to be
(c) Fundamenta! 1o these Guidelines is regulations and criteria issued pursuant removed. .

the precept that dredged or fill material thereto {40 CFR Part 220-228), (1) [Reserved) .
should not be discharged into the (c) Guidancs on Interpreting and (m) The term “mixing zone™ means a
aquatic ecosystem, unless it can be implementing these Guidelines muy be limited volume of water servingas a

. demonstrated that s.ch o discharge will prepared jointly by EPA and the Corps  ° zone of initial dilution in the immediate
not have an unacceptable adverse at the national or regional level from vicinity of s discharge point where
impact either individually or in " time to time. No modifications to the receiving water qn:gty may not meet
combination with known and/or basic application, meaning. or intentof  quality standards or other requirements
probable impacts of other activities these Guidelines will be made without otherwise applicable to the recejving

- offecting the ecosysiems of concemn. rulemaking by the Administratorunder  water. The mlxln1 zone should be

(d) From a national perspective, the the Administrative Procedure Act (s considered as a placa where wastes and

degradation or destiuction of epecial U.S.C. 551 o/ geg.). b water mix and not a3 a place where
aquatic sites, such as filling operations ' ' effluents are treated.
in wetlanda, is considered to smong  §2303 Definitions. . (n) The term “permitting authority™

- the most severe environmental impacis For purposes of this Part, the " means the District Engineer of the UJ.S,
covered by these Guidelines. The following terms shall have the meanings  Army Corps of eers or such other
guiding principle should be that indicated: . individual as may designated by the
degradation or destruction of special . (a) The term “Act” means the Clean Seoretary of the Army io issue or deny
siles may represent an irreversible.Joss Water Act (slso known as the Federal permits under section 404 of the Act or
of valuable aguatic resources, Water Pollution Control Act or FWPCA)  the State Director of & permit program
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approved by EPA undar § 604{g) snd
§ 404(h) or his delegsted representative.
(o) ]‘_Alum"po utani™ means

! Aid incinerato

ctive

materials not covired by the Atomic
Energy Act. heat, wrecked br discarded
squipment. sand. cellar dirt, and
industrisl, municipal, and agricultural
I e A T

ve ' re
“radi materisls” as included

oactive (1]

* withia the definition of “pollutant”™ in
section 802 of the Act inssns only
radioactive materials which are not
encompassed in the definition ¥ sourca.

ct. or suclear materials
as defined by the Atomic Energy Act of

1954. as amended, and regulated under

the Atomic Energy Act. Examples of
radiosctive matsrials not covared by the
Atomic Bnoﬁm and, therefore,

_ included within the term “pollutant™, are
radium and accelerator produced
isotopes. See Train v. Colorado Public
{n‘“i“ Research Group, Inc., 428 US. 1

1976
{p) The term “pollution” means the
man-made or man-induced alieration of
the chemical. physical, biological or
radiological integrity of an aguatic
‘ecosystem. - .
.{q) The term “practicable™ means
available and capabls of being done

. after taking into consideration cost.
m'daung !Ile_p_chr:’:l;u. ang Jogistics in light

. of overall pr purposes. ..

{q-3) “Special aquatic sites™ means

those sites identified in Subpart E. They
are geographic areas, large or amall,
possessing special scological

characteristics of productivity, habitat,
wildlife protection, or other important
. and easily disrupted ecological values.
These areas are gencrally recognized as
significantly influencing or positively
contributing to the general overall
environmental health or vitality-of the
enlire ecosystem of & region. {See
230.10{a){3}) . .
"~ {r) The term “temritoris] ses” means
the belt of the sea measured from the,
baseline as determined in accordance
with the Convenion on the Tesritorial
Sea and the Contiguous Zone snd
extending seaward » distance of three
miles. )
(s} The term “waters of.the united
States” means:
(3) All waters which are currently
used, or wers used in the past, or may
be susceptible to use in interstate or
Iongn commerce. including all waters
which are subject to the ebb and flow of
the tide;

{2] All interstate waters including
interstale wetlands; -

interstats or foreign commerce including
any such watsrs: .

_ (i) Which are or could be used by
interetats or foreign travsless for
recreationsl oe other purposes; or

(1) From which fish or shellfish are or-
could be taken and sold in interstate or
forelgn commeresi ¢ = :
(1if) Which sre used or could be used
for industrial purposes by industries in
“interstate commerce:. . :

~ {8) Allim ments of waters
otherwise defined as waters of the
United States under this definition.

(8) Tributaries of waters identified in -

aragraphs (1)~{4) of this section; .

’, 8) .'n:'; tervitorialsen: .
Waetlands adjacent to waters

{other than wateis that aré themselves
wetlands) identified in paragraphs (s)
(1)={0) of this section; waste treatment
systems, including treatment ponds or
lagoons designed to mest the
requirements of CWA (other than
cooling ponds as defined in 40 CFR
§ 423.11(m) which also mieet the criteria
of this definition) are not waters of the
United States. -~~~ = -

(1) The term “wetlands” means those
areas that are inundated or saturated by
surface of ground water at 8 frequen
and durstion sufficient to support. an

- thet under normal drc:;nﬂnnu; do
support, a prevalence tation
typically adapted for life in saturated

" sofl conditions. Wetlands generally” -

include swamps, marshes, bogs and
similar areas. :

‘The Cuidelines are divided into eight
subparts. Subpart A presents thoss
provisions of general applicability, such
as purpose and definitions. Subpart B
establishes the four conditions which . ..
must be satisfied in order to make a
finding that a proposed discharge of
dredged or fill material complies with
the-Guidelines. Section 230.11 of Subpart

" B, sets forth factual determinations
which sre to be considered in
determining whether or not a proposed
discharge satisfies the Subpari B
conditions of compliance. Subpart C
describes the physical and chemical
components of & site and provides
guidance as to how proposed discharges
of dredged or fill material may affect
these components. Subparts D-F detail
the special characteristics of particular
squatic ecosystems in terms of their
values. and the possible loss of these

LAl otbe e e et meterial Bubpert & prevcsiber s
o8, tivers, streams | : ma : ]
intermittent streams). mudfiats, number of physical, chimical, and
sandflats, wetlands, sloughs, prairie blological evalustions siid tssting
potholes, wet meadows. playa lakes. or  procedures to be used in reaching the
- natural ponds, the use, dation or quired factual determinations. Subpart
destruction of which could affect H details the mesns to prevent or ,

mimimize adverse effects. Subpart 1
concerns advanced identification of
‘disposal sreas. o

§ 220.8 Genersl procedures t6 be
followed. :

In evaluating whether a particular
discharge site may ba specified, the
permitting authority should use these
Guidselines in the following sequence:

. th:.l In order to obtsin an overview of

! visions of the
Gulm; review tlon? r:::rlct!oul on
discharge in § 230.10(a

e |
* measures to mimimize adverse impact of

Subpart H, and the required factual
determinations of § 25%0.1%. -

. (b) Determine if & Gensral i
(§ 230.7) is applicable; if s0, the-
applicant nesds mersly to comply with
its terms, and no further action by the
permitting authority Is necessary.
Special conditions for evaluation of
proposed General permits are contained

" in § 230.7. if the discharge is not covered

‘by a General permit:

_ (c) Examine practicable alternatives
to the proposed discharge, that is, not
discharging into.the waters of the U.S. or
discha: into an alternative aquatic
site with potentially less damaging
conssguences (§ 230.10(s)). .

« (d) Delineate the candidate disposal
sits consistent with the criteris snd

- svalustions of § 280.13(f). .

(e) Evaluate the various physical lq_d

. chemical components which

characterize the non-living environment
of the candidate site, the subsirate and
the water including its dynamic
characteristics {Subpart C).

(f) Jdentify and evaluate any special
or critical characteristics of the

. candidate disposal site, and surrounding:

areas which might be affected by use of
such site, related to their living
communities or human uses (Subparts D,
E and F).

- (g) Review Factual Determinations in
§ 230.11 to determine whether the
information in the project file is
sufficient to provide the documentation
required by § 230.11 or to perform the
pre-testing svalustion described in
§ 230.00, or other information fs
necessary. :

(k) Evaluate the material 1o be

discharged to determine the possibility
of chemical contaminstion or physical
incompatibility of the material to be
discharged (§ 230.60).

3-51



A

' -lhcd!udluc.blud:rnﬁo.f
. specialized methods of minimization of °

Fodetal Register / Vol. 48, No. 249. /| Wednesday, December 24, 1980 / Rules and Regulations 85347
el A28 M

) If there ta s fodicasble probabili
: ol(gendcdco:hmluﬂou.mdudmtz

8 ate tests fo the
mumumu esting

. (k) Make and document Factual
Determinations in § 220,11
- 7 (1) Maks and document Findings of

Complt 230.12) b eon:::rlnl
Pactud.bn:.los-:hlmﬂmz\dﬁ ' .

' requirements for discharge of § 230.10.
- This outline of the steps to follow in
" using the Guidelines is simplified for

purposas of lllustration, The actual -
process followsd may be iterative, with
the results of one step leading to a
teexamination of previous steps. The
permitting suthority must address all of
the relevant provisions of the Guidelines:
in reaching s Finding of Compliance in
an individual cise... -

§230.8 Adsptabitty, =
{a) The manner in which these

-cuidelinu_dr_o used depends on the

physical, biological and chemical nature.
of the proposed extriction site. the
material to be discharged, and

the
.candidate dispasal site, including any

other important components of the
ecosystem being evaluated. - -
Documentation to demonstrate _
knowledge about the extraction site.
materials to be extracted, and the
candidate disposal site is en essential
component of guideline application.
These Guidelines allow evaluation and
documentation for a variety of activities,
ranging from those with large. complex
impacts on the aquatic environment to
those for which the impact is likely to be
infitcudus. It is unlikely that the -

" . Guidelines will apply in theis entirety to

any one activity, no matter how
complex. It is anticipated that
substantial numbers of permit
applications will be for minor. routine
activities that have little, if any,
potential for significant degradation of
the aquatic environment. It generally is
not intended or expected that extensive
testing, evaluation or analysis will be
needed to maks findings of compliance
in such routine cases. Whera the

- conditions for General permits are met.

and where numerous applications for

“similar activities are likely, the use of

Ceneral permits will eliminate repatitive
evaluation and documentation for
individual discharges.

(b) The Guidelines user, including the
agency or agencies responsible for

process lnvolves making

implementing the Cuidelings, must .
recognize the different lavels of effort
that should be associaied with varying
degrees of impact and require or prepare

commensutate decumentation. The level -

dlgnlﬁum' "':ﬁ‘m" lexity r‘unm
s [ . of the
dischergeactivity, - - - -

(c) An ¢ssential part of the evaluation
) th - levance of d;:tlon( ;l:'m
as to the re of any ]
the Guidelinés and conducting
evaluation only as nesded. However,

| where portions of the Guidelines review

procedure are “short form™ evaluations,
thers still must be sufficient information
(lm:!ud(:.@nil consideration of both
individual and cumulative impacts) to
support the decision of whether lo -
specify the site for disposal of dredged
oe fill material and.to support the. . .. .. .
decision to curtail or abbreviate the
evalustion process. The presumption
against the dis
to this décision-making. . .
.(d) In the case of activilles cavered by
General permits or 208{b){4)(B) and (C)
Best Management Practices, ths analysis
and documentstion réquired by the
Guidelines will be performed al the time

"of General permit issuance or

208(b)(4)(B} and {C) Beat Management

. Practices promulgation and will not be
.repeated when sctivities are conducted

under a General permit or 208(b)(4){B)
and (C) Best Management Practices
control. These Cuidelines do not requirs
reporting or formal written - - ,
communicstion at the time individual
aclivities are initiated under a Ceneral

" permit or 208{b){4)(B] and (C) Best

Management Practices. However, a
pasticular General permit may require
appropeiate reporting. o
§230.7 Genersipermits. =

(a) Conditions for the issuance of
Generol permits. A General permit for a
category of activities involving the
discharge of dredged or fill material
complies with the Cuidelines if it meets
the applicable restrictions on the
discharge in § 230.10 and if the
permitting authority determines that:

(1) The activities in such category are
similar in nature and similar in theie
impact upon water quality and the
aquatic environment; o

(2) The activities in such category will
have only minimal advérse effects when
performed separately: and -

(3) The sctivities in such category will
have only minimal cumulative adverse
elTects on waterquality and the aquatic
environment, .

(b} Evaluation process. To reach the
determinations required in paragraph (a)
of this section. the permitting authority

 further -

jo in § 230.1 applies

shall set forth in writing an evaluation
the potentis! individual and cumi’g]_au\:'
impacts of the category of activities to'
be regulsted under the General permit.
Whils some of ths information
necessary foe this evaluation can be
obtained from potentisl permittses and
others through the proposal of Ceneral
permits for public review, the evaluation

. must be completed before any General

permit is issued, and the results must be
published with the finsl permit. -

(1) This evaluation shall be based
upon consideration of the prohibitions
listed in § 230.10(b] and the factors+
listed in § 230.10(c}. and shall include

‘documented information sup,

each factual determination in § 230,11 of -
the Guidalines (consideration of :
alternatives in § 230.10(a) are not
directly applicsble to General permits):

~ (2) The evaluation shall include a
precise description of the activities to be
permiited under the Ceneral permit,
explaining why they are sufficiently
similer in nature and in environmental
impact fo warrant regulation under a
single General permit based on Subparts

" C~F of the Guidelines, Allowable

differences between activities which

. will be regulated under the same:

General permit shall be spécified.
Activities otherwise similar In nature

. may differ in environments! impact due
- to their location in or near ecologically

sensitive areas, areas with unique

* chemical or physical characteristics.

areas containing conicentrations of toxic
substances, or aress regulated for -
specific human uses or by specific land
or water management plans {e.g.. areas
regulated under an approved Coastal
Zone Management Plan). If there are
specific geographic areas within the
purview of a proposed General permit
{called a draft General permit under a
State 404 program), which are more
appropriately regulated by individual
permit due to the considerations cited s
this paragraph, they shall be clearly :
delineated in the evalustion and
excluded from the permit. In addition.
the permitting authority may require an
individual permit for any proposed

- activity under a General permit where

the nature or location of the activity
makes an individual permit more
appropriate.

{3) To predict cumulative effects, the
evalualion shall include the number of
individual discharge activities likely to
be regulated under s Ceneral permit
until its expiration, including repetitions
of individual discharge activities at a
single location,
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Subpart B—~Compliance With the

$230.10 Restrictions en Glechargs.
. . Notes=Because other laws may apply to
prici Gt ol ot 2 oo
or

. Although all requirements in § 230.10
nqull'%c m:n the eonpuuqc'ﬂ:luﬂoa
will vary (o reflict the
seriausness of the polential for adverse
~ “impacts on the squatic m:c’.ﬁ.l.lm
' mun:im dluluml _acﬂlﬂﬂ'ua'
. I':g(b)(z)?::. discharge :‘n dr.:dce

" fill materisl shall be permitted if there is. -

a practicable alternative to the proposed
discharge which would have less
adverse impact on the aquatic

. ecosystem. 8o long as ths alternative
does not have other significant adverses
environmental consequences. - .

(1) For the purpose of this -
requirement, practicable alternatives
includa, but are not limited to:

{1) Activities which do not involve s
discharge of diedged or fill material into
the waters of the United States or ocean
waters; .

_ {if) Discharges of dredged or fil} .
material at other locations in waters of
the United States or ocean waters;

-{2) An alternative Is practicable if it is
available snid capable of being done
after taking into consideration cost,

. existing technology. and logistics in nglu'

of overall project purposes. If it is
otherwise a practicable alternative. an
ares not presently owned by the
applicant which could reasonably be

obteined, utilized. expanded or managed.

in order to fulfill the basic purpose of
the proposed activity may gc
considered. . -

(3) Whers the activity associatéed with

& discharge which is proposed for a
special aquatic site (as defined in
Subpart E) does not require access or
proximily to or siting within the special
aquatic site in question to fulfill its basic
purpose (i.e.. Is not “water dependent”),
practicable alternatives that do not
involve special aquatic sites are
presumed 1o be svailable, unless clearly
demonstrated otherwise. In addition,
where a discharge is propossd for a
special aquatic sits. all practicable

- glternatives to the proposed discharge
which do not involve a discharge into &
specisl aquatic site are presumed to
have less adverse impact on the squatic
ecosystem, unless clearly demostrated
otherwine.

_effluent standar:

WA cticos sbjet e NP
where :
permiiting agency, the analysis of

. altsrnatives for NEPA
v_‘:loqnhi_

snvironmen is,

' ml_cmaul Corps NEPA documents.

in most cases provids the - .
Information for the evaluation of
sltematives under these Guidelines. On
occasion, these NEPA documents may
address a broader rangs of alternatives
than required to be considered under
this wnﬂ or may not have

tore to ts
thess Guide Inthe lattercave, it °
may be necessary to supplement these
NEPA documents with this additional
o7 To he axtent that peagticabl

(] pra e
.alternatives haye baen identified and
evaluated under a Coastal Zone -

Msanagement program, a § 208 program,
or other process, such
penaiiing aathorty a0 partof e

1 au 1y a8 part ¢ -
consideration of alternatives under the
lGulch_l_ne:. W‘h;: ::.di ovdull!l:n :1
ess complete t contsmplat
mdclr, lhh_'a,u‘l;ucﬁon. it must be
supplemented accordingly. )

(b) No discharge of ¢ or fill
matetial shall be permitted ff it:

- (1) Causes or contributes, after
considerstion of disposal aife dilution -
and dispersion, to viclations of any
applicable State water quality standard;

5) Violates u;y applicable toxic - .

or pgohibition under

section 307 of the Act: =~
.. (3) Jeopardizes the continued
existence of species listed as
endangerad or threatened under the
Endangered Species Act of 1873, as
amended. or results in likelthood of the
destruction or adverse modification of a

‘habitat which is determined by the

Secretary of Interior or Commerce, as
appropriate. to be a critical habitat
under the Endangered Spacies Act of
1973, as amended. If an exemption has
been granted by the Endangered Species

- Committee. the terms of such exemption
_shall apply in lieu of this subparagraph:

(4) Violates any requirement imposed
by the Secretary of Commercs 1o protect
any marine sanctuary designated under
Title II} of the Marins Protection,
Research, and Sanctuaries Act of 1072 -

{c) Except as provided under -

§ 404(b){2). no discharge of dredged or
fill material shall be permitted which
will cause or contribute to significant
degradation of the waters of the United
States. Findings of significant

* degradation related to the proposed

discharge shall be based upon
appropriste fsctual determinations,
evalustions, and tests required by

d d&fﬁgﬂﬁmﬂy adverse

. approptiste and }

Subparts B and G, after consideration of
Subparts C-F, with special emphasis on
the pezsistence and permanence of the
effects cutlined in those subparts. Under
these Guldelines, sffects contzibuting to
significant degradation considersd
individually ot collsctively, includa:

(1) Significantly adverse effects of the

arge of pollutants on human hestth

or welfare, including but not imited to

- affects on municipal water mglf ::‘ ~

plankton, fish, shallfish, wildif

special aquaticeites. . -

dis of poltlluyl:nu on life .ih;ﬁ .:I.
nqniﬂm and other wildlife dependent

on aquatic ecosystems,
-tranafer,

nsfer, concentration, and spread of
pollutants or thelr byproducts cutside of
the disposal site biological, .
physical, and chemical procssses:

3) Significantly advarse effects of the
discharge of pollutants on aquatic -
ecosystem diversity, productivity, and -
stability. Such effects may includs, but
are not limited to. loss of fish and

wildlifa habitat or loss of the capacity of

a wetland to assimilats nutrients, purify
water, or reduce wave : OF
sctsof

rge of pollutants of recreational.
1) Except as provided under.
: cept as
§ 404(b}(2). no discharge of dredged or
fill material shall be permitted unless
cticable steps have
‘been taken which will minimize
potential adverse impacts of the
discharge on the aquatic acosystem.
Subpart H identifies such possible steps.
§ 230.11 “ Factual determinstions.

‘The permitting suthority shall
determing in wﬂﬁnﬁlhe polentia] short-
term or long-term effects of a proposed
discharge of dredged or fill material on
the physical, chemical, and biological
components of the aquatic environment
in light of Subparts C-F. Such factual
determinations shall be used in § 230,12
in making findings of compliance or non-
compliance with the restrictions on -
discharge in § 230.10. The evaluation
snd testing procedures described in
§ 230.00 and § 230.61 of Subpart G shall
be used as necessary to make, snd shall
be described in, such determination. The
determinaticns of effects of each
proposed discharge shall include the
following: .

(a) Physicol substrate deierminotions.
Determine the nature and degree of
effect that the proposed discharge will
have, individuslly and cumulstively. on
the characteristics of the substrate at
the proposed disposal site.
Consideration shall be given to the
similsrity in particle size, shape. and
degree of compaction of the materis}
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o and the material

tituting
- site, and any poteptia]
__lubcmtn_nlznhnglbﬂhn

including changes outside of

tic environment at the proposed
and the availability of

constitusnts, ':.ol ' t:ld. of

s, amount of material

material (sand, silt, clay, etc) uidw °

u%vdodm S

it of e Vocharge actians per
(x) Other faclors of the disposal site -

that aﬂm tln gﬂu qnd_p.uimc o! )

: Jorganiem-~. . (3) 2 ation of cumilative
et and '-cﬂtcwu_ni the Mdmnbm-"(l)

vave action; end o
- factors thet may affect
the. discharged materia .
Water circulotion, fluctuation, end
ty determinations. Determine the
of effect that the
‘will hs :

: ially and cumulatively on water,
' cutrent patterns, circula
downstream flows, and
ﬂuqtuldo&-m mdhmy clari

to water . , B , clarity.
hlt:ydhnlwd gas levels,
2, nutrients, and. o

termine the nature
:h' movement ond degres of effect that the pr
discharge will bavs, both indivi ually

and mnliﬂvcly.‘gn the structure and -

| nature and d

tion inclu
normal wslt::
tion shall be given

aguatic
Cumulative impacis are the changes in

e

aquatic mmun thatare. .
::.u:gu_ubl ? 10 tbe collective offect of a

piecemeal: t8 can result in & major
Impairment of the water resoirces and
interfere with the productivity and. -
water quality of existing aquatic

T ecosystems.

temperaturs, - - communities. Possible loss of

environmental vajus

d Testing). may
10 provide information on
the discharge material on
communities bf populstions of
expected to be exposed to it.

challbe spectisd Each disp

sha

. application of these
mixing zone s

(Subpart H), shall be used in making
these determinations. Potential -
significant eflects on the current
patterns, waler circplation, norimal :
ation and salinity shall be

n the basis of the Propo:
ng:::ll:’od. volume, location, and rate

particvlote/turbidity
Determine the nature
Mect that the proposed
individually and
terms of potential

snd concentrations
particulate/turbidity in the
disposal site.

Il be given to the grain
al proposed for

ape and size of the
spended particulates, the

rge and resulting
not the potential

Guidelines. The
hall be confined to the
smallest practicable zone within each
posal site that is consistent
type of dispersion determined
ropriate by the application of
In a few special cases

water flucty

evaluated o specified dis;

(c) Suspended
determinations,

~ and degree of ¢
discharge will
cumulatively, in
changes in the kinds
of suspended
vicinity of the

- Consideration sha
size of the materi
discharge, the sh

vironmental conditions, .
adequate justification to
pread dispersion by
will result in no
significantly adverse environmental
effects, the discha
intended 10 be

vnder unique on:
where there is

natural means

rged material may be
spread naturall
thin layer over & large area of
substrate rather than be conlained -
- within the disposa
{2) The permitting suthority and the
egional Administrator shall consider
factors in determining the
of & proposed mixing zone:
water st the disposal site:

uration of the discha
plume and whether or
ges will cause violations of

icable water quality stendards.

the following
acceptability

' ﬁ"&m@.a.‘“"i}‘w"““""&%"“"“&
™ . or fill mate

in waters of the United States should be
predicted %:In extent nu::ﬁ,blc snd

ractical. permitting authority shall
golleet information ll;“:' solicit - -
informstion from other sources about
the cumulative impacts on the a uatic
ecosystem. This information shall be.
documented and considered during the
decision-making process concerning the
evaluation of individual permii
applications, the issuance of a General
permit, and monitoring and enforcement
of existing permits; S .

(h) Determination of secondory
effects on the aguotic ecosystem. (1)
Secondary effects are effects on an
aquatic ecosystem that are sssociated
with a discharge of dredged or fill -

+ materials, but do not result from the

- actual placement of the dredged or fill
material. Information about secondary
effects on aquatic scosysiems shill be
considered prior 1o the time fina) section
404 action Is taken by permitting
authorities. . '

(2) Some examples of secondary
eflects on an aquatic ecosysiem are
Nuctuating water levels in an
impoundment and downstream
associated with the operation of s dam,
seplic lank leaching and surface runolf
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the factual determinations required by
" § 230.11, and & brief explanation of any
adaptation of these Cuidelines to the

time as 8 result of such factors e
agitation of the water mass, particulate

specific gravity, cle shape, and
activity under considerstion. In the case ,ﬁ;,wmml proparties of
of s Gensral permit, such findings shall particle surfaces. -
be prepared at the time of issuancs of - (b) Possible loss of environmental
-that permit rather than for esch characteristics and values: The
subsequent discharge under the discharge of dredged or fill material can
authority of that permit. result in greatly elevated Jevels of
Subpart C—Potential impacts on suspended 5‘.’,},",".’1,,,"',&,'2; i
 Physical and Chemical Characteristics 13,54 pyw levels may reduce light
of the Aquatic Ecosystem penetration and lower the rate of
Note.~The effects described In this photosynthesis and the primary

subpart should be considersd in making the productivity of an aquatic area if they

- oxy,
can ie

from residentis] or cogi factual deterratnations and the findings.of ~  last long énough. Sight-dependant

dmlombp'qﬂll_lﬂ schate and praan Jraee e tn Bubpan® & wmwlr:wﬁmd
"mm'ﬁm' §2030 Subsirste, = - : lowsted resistance to disease if high
tod on fast [and mehdb’ “ycoaystiem ! open waters of the The 1 snd the chemical pers

di of dredged or Al matetialin 4, 0y, 0y o constitutes the Slclogical and th St
waters of the United States bave surface of wetlands, It consiats of ’ of the ded material may react
secondary impacts within those waters 1id materials with the dissolved oxygen in the water,
w ldbeconsideredin o includes waler and other iquids o Jiich Can Fesultfn  depletion.

m -

evaluating ! hP' creating mhllﬂﬁ!mmblmulﬂ ManﬂLﬁgba't:
' of sompliance er non- * (b) Possible loss of environmental

lﬂlﬂm o en hraclaristics and values: The . . may 'W&"‘“"u
Gischarge. - . - T discharge of or fill material can o g gubgtrate. Significant increases in

.(s) On the basis of thest Guidelines result in varying ofchangein . particulate Jevels creaje

: Mmcmmﬁ-‘m&-'mud the complex physical, chemical, turbid plumes which are highly visible
disposal sites for Mun:ol . biblogical characteristics of and aesthetically displeas

or fill material must be: . substrate. Discherges which alter and persistence of these adverse
* (1) Specified as complying with the substrate elevation or conlours can impacts caused by discharges depend
requirements of these Guidelines; or result in chianges in-water circulation, .. . ypon the relative increass in suspended

(2) Specified as ying with the depth, current pattern, water fluctustion  pyriiculates above ths amount
requirements of these Guidelines with'  and water temperature. Discharges may  pgpwrally, the dusaticn of the higher
the inclusion of appropriate and- adversely affect bottom-dwe lavals. the current patiems, water leval,
practicable discharge conditions (see organiems at the site by smothering and fluctuations preseat when such .

. Subpart H) to minimize pollution or immobile forms or forcing mobile forms  discharges occur, the volume, rate, and
adverse effects to the affected aquatic qmﬁlc forms present mor " durstion of the- rticulate
ecosystems;or - - . toad  are unlikely to -deposition. and the ssasonal timing of

(S)Spcdﬁcduhl,lhﬂoeomﬁlgwﬂh on the discharged material if it s very the discharge. .. -

. therequirements of these Guidelines dissimilar from that of the discharge o :
wheree - site. Exosion, slumping, or lateral §230.22 Water. .

(1) There is & practicabls alternative to scement of surrounding bottom of (a) Water is thccrn of the .;?n!e
the discharge that would have, ﬂdcpodum adversely affect areas  ecosystem in which organic ]
less adverss effecton thedquatic. o1y subsirate outside the perimeters  inorganic constituents are dissolved and
ecosystem, oo long as such alternativa g, site by changingor suspended. It constitutes part of the
does not have other significant adverse  jo54roving habitat. The bulk and llq:l.d phase and is contained by the
environmental or composition of the material  substrate. Water forms part.of s :

(i) The proposed will result. ;5% location, method, and timingof  dynamic aquatic life-supporting system.
in significant tion of the aquatic ;.05 o raeg may all influsnce the degres  Water clarity, nutrients and chemical
e gt Sa gt i o i o py o
include all appropriate and practicable  §23021 Suspended particulates/turbidity. m.m:. contributs to its Life-
measurss to minimize potentiel hermto- (a) Suspended particulates in the sustaining capabilities. .

_ the aquatic ecosystem:or aquatic ecosystem consist of fine- {b) Possible loss of environmental

- {iv). There doss not exist sufficient grained mineral particles; usually characteristics and values: The
information to make a reasonable smaller than silt. and organic particles.. -- discharge of dredged or ill msterial can
judgment as 1o whether the proposed ‘Suspended particulates thay enter water © change the chemistryand the physical
discharge will comply with these - bodies as & result of land runoff, - characteristics of the receiving water &t

‘Guidelines. - - - T flooding, vegetative and plankionic .a disposal site through the introduction

(b) Findings under this séction shall  prgakdown, resuspension of bottom of chemical constituents in suspended or
be set Jorth in writing by the ‘ﬂ:mimnz sadimenits, and man's activities - dissolved form. Changes in the clarity,
authority for esch proposed discharge jnclyding dredging and filling. color, odor, and taste of water and the
and made available to the L "« Particulates may remain suspended in - addition of contaminants can reduce or
applicant. These findings include g water column for varisble periods of  eliminate the suitability of water bodies

for !opullum of aquatic organiamas,
and for buman consumption, recreation,

" and aesthetics. The introduction of

nutrients or organic material 1o the
water column as a result of the
discharge can lsad to & high biochemicsl
demand (BOD), which in tum
ad to reduced dissolved oxygen.
thereby potentially affecting the survival
of many aquatic organisms. Increases in
nutrients can favor one group of
organisms such as algae 10 the detriment
of other more desirable types such a8
submerged aquatic vegetation,
potentially causing sdverse health
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effects, cbjectioriable tastes and odors,
and other problems. -

§ 23023 Current patierns and water
~_{a) Current paiterns and witer
circulation are the physical movements
of water in the aquatic scosystem.

. Currents and circulation respond to

natural forces as modified by basin -
shape and cover, physical and chemical
characteristics of water strata and

- masses, and enargy dissipating factors.
. (b) Possible loss of environmental

charactaristics and values: The

discharge of dredged or fill material can
. current patierns and water -

grcnllﬂon by obstructing flow, changing
.

direction or velocity of water flow,
‘changing the direction or volodg of
water flow and circulation, or otherwise
changing the dimensions of a water
body. As i result, adverse changes can
occur in: location, structire, and .
dynamics of aquatic communities;

~ . shoreling and substrate erosion and

depositon rates; the deposition of
suspended particulaies: the rate and
extent of mixing of dissolved and
suspended components of the water

- body; and water stratification.

.{a) Normal water fluctustions in a

- natural aquatic system consist of daily,

seasorisl, and annual tidel and flood
fluctuations in water level. Biological -
and physics] components of such a
systeni are sither attuned 1o or

- characterized by these pericdic water

fluctustions.

(b) Possible loss of environmenta] - .
characteristics and values: The
discharge of dredged or fill material can

alter the normal water-level fluctuation. -

patiern of an area.’resulting in.
prolonged periods of inundation,
exaggerated extremes of bigh and low
water, or a stafic. nonfluctuating water
level. Such waler level modifications
may change salinity patterns, alter
erosion or sedimentation rates,
aggravate water temperature extremes,
and upset the nutrient and dissolved
oxygen balance of the aquatic
ecosystem. In addition, these

-modifications can alier or destroy

communities and populations of squatic
animals and vegetation, induce

" populations of nuissnce organisms,

modify habitat, reduce food supplies,
restrict movement of aquatic fauna.
destroy spawning areas, and change
adjacent, upstream, and downstream
areas.

. can cause the upstre
" salinity gradient displacing the maximim

§230.28 Salinity gradients.

(a) Salinity gradients form where salt
water from the ocean meets and mixes
with fresh water from land. -

 {b) Posaible loss of environmental
charscteristics and valuss: Obstructions
which divert or restrict flow of sither

‘fresh or salt water may chnf existing

salini dients. For example. partial
uw'!.'%mnm to ﬂa,n “.:l.c?a or
[, ignificantly res .
lllcmn;nmm d.lﬁn salt water into and
out of that area can effectively lower the
volume of salt water avallable for
mixing within thet estuary. The

downstream migration of the salinity

- gradient can occur, displacing the
Fradant c splacing

requiring salini pendent aquatic
Mouhad]unz the new. !

perish. In the freshwater zone, discharge
operations in the upstream regions can
have equally adverse Im"z:ch. A
significant reduction in the volume of

fresh water moving into an estuary

Below that which {8 considered povmal

maixing thareny erprasy? °f
e ity Pt The

on
con oy sam mwnl:l.on of the

sedimentation zone. This migration ma

‘alfect those organisms that are adapted’

to freshwater environments. It may also
affect municipal water supplies..

Nots~Possible actions to minimize .

adverse Gte sile characteriatics
Jcan be found b Sabpert -

Subpnnb—?omm.l - on
Biologieal Characteristics of the
Aquatic Ecosystem - o

. Note.~The impacts described in this

- subpart should be considered in meking the

factual determinations and the findings of
compliance or non-compliance in Subparl B.

§230.30 Threstened and endangered .
species. : :

(2) An endangered species is 8 plant
or animal in danger of extinction
throughout all or a significant portion of
its range. A threatened species is one in
danger of becoming an endangered
species in the foreseeable futurs
throughout all of & significant portion of
its range. Listings of threstened and
endangered species as well ss critical
habitats are maintyined by some -
individual States and by the U.S. Fish
and Wildlife Service of the Department
of the Interior {codified annua y 81 50
CFR § 17.11). The Depariment of
Commerce has authority over some
threatened and endsngered marine
mammals, fish and reptiles..

litions,. . .
- move to new locations if possible, or

- (b) Possible loss of values: The o
potential impacts on threatened wm,
endar species from the discharge
of cﬁnwm g
u'l(l‘)c"m‘ﬂﬂl.“" wise directly
[ .
é‘)ng‘hcmmmludumcuond
habitat to these species are
limited. Elements of the aquatic habitat
which are particular] ol'ycmdcl to the
continued survival of soms threatened
ore species include adequat:

fer,
Bataron vt e

: m:un cover, adequate and reliable

-upply.ug&mun;mnfor_

n uctuation, or the
physical removal of habitat: ]
ﬂ Facilitating incompatible activities
c) Where consultation with the

‘Secratary of the Interior occurs under

Section 7 of the Endangered Species
Act, the conclusions o| the Secretary

. concemning the Impact{s) of the -

discharge on threatened and sndangered

|pec|;§s and theit habitat shall be

cons endﬂml. S

other aquatic érganisme in the food web.

_ (=) Aquatic organisms in the food web

croatacatms, Bl e Sk,

crustaceans, o Aannelids,
lankionic organisms, and the plants

and animals o which ther fn s

depend upon for their needs. All forms

- and life stages of an organism,
. inclu

t its geographic range, are

in this category. i .
(b) Possible loss o! values: The -
disdurro of dredged or fill material can
variously affect populations of fish, :
crustaceans, mollusks and other food
web orgenisms through the release of
contaminants which adversely affect
adults, juveniles. larvae, or eggs, or
result in the establishmentor - :
proliferation of an undesirable
competitive species of plant or animal ut

- the expense of the desired resident

species. Suspended particulstes seftling
on attached or buried eggs can smother
the eggs by limiting or sealing off their
exposure (o oxygenated watsr.
Discharge of dredged and fill material
may result in the debilitation or death of
sedentary organisms by smothering.
exposure to chemical contaminants in
dissolved or suspended form, exposure
to high levels of suspended particulates.
reduction in food supply, or alteration of
the substrate upon which they are
dependent Mollusks are particulerly

4
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sensitive to the discharge of material
gromwih wod development doe peimart
rth o slopmen y
to their limited mobility. They can be
rendered unfit for human consimption
by tainting. by production and -
accumulation of toxins, or by ingestion
and retention of psthogenic organisms, _
viruses, heavy melals or pereistent
‘synthatic organic chemicals; The.

movemants of soms species
of fish and crustaces, thus preventing
M@lm » ;:lo:. in accustomed pl:lces
such as or nursery grounds
and pot::l’al!y leading to reduced
"ﬁl&ﬂm.é Roductll:: of detrital "
species pr other reprasentatives
of lower trophic levels can impair the .
flow of muilﬁ'ompﬁmary consumers
to higher trophic levels. The reduction or
potential elimination of food chain -
organism populations decreases the
oversll productivity and nutrient export
capability of the scosystem. - '
§230.32  Other widitle.

(a) Wildlife associated with aquatic
ecosysiems are resident and transient
mammals, birds, reptiles. and
amphibisns. : :
itchargiof dredged o Bl e

[ or fill material can
result in the loss or change of breeding
snd nesting arsas, escape cover, travel
corridors, and 1 food sources for
resident and trénsient wildlife species
associated with the aquatic ecosystem.
These adverse impacts upon wildlife
habitat may result from changes in
water levels, water flow and circulation,
salinity, chemical content, and substrate
characieristics and elévation. Increased
water turbidity can adversely affect
wildlife species which rely upon sight to
feed. and disrupt the respiration and
feeding of certain aquatic wildlife and
foed chain orgsnisms. The availabili
of contaminants from the discharge o
dredged or fill material may lead to the
bioaccumulation of such contaminants
in wildlife. Changes in such physicsl
and chemical factors of the environment
may favor the introduction of
undesirable plant and animal species at
the expense of resident species and
communities. [n some aquatic
environments lowering plant and animal
species divarsity may disrupt the normal
functions of the ecosystern and lead lo
reductions in overall biological
productivity.

Note.—Possible actions to minimize
sdverse impacts regarding characteristics of
biological components of the aqustic
tcosystem can be found in Subpart H.

. e r——— -
Special Aquatic Sites _
Nots~The impacts described in this
subpert should be considered in making the
hmdhﬁmhqﬂmﬂhaadmd‘
mmga:u aquatic sites Ia
fouih!.n”(q-ﬂ. :

: §230.40 Sanctuaries snd rotuges. )

Sanctuariss and ist of

mana cdrrlnd" cipally for the ation
nndugc _ mﬁd{vum.m&”m"
(b) Possible loss of values:

Sanctuaries and 88 My bc'nfhclui
by discharges of dredged or 2ill material

w 3
ml‘r’aioq mb?:mcnu or ot!.:g: critical

life requirements of resident or transient

lish and wildlife resources;

. (2) Create unplanned, sasy and
incompstible human access to remote
aquaticareas; -~

(3) Create the nead for frequent
maintenance aclivity; .

(4) Result in the establishment of
undesirable competitive species of
plants and animals; _

{5) Change the balance of water and
land aress needed lo provide cover,
food. snd other fish and wildlife habitat
requirgments in & way that modifies
sanctuary or refuge managemant
practices: - . ‘ :

(6} Result in any of the other adverss

impacts discussed in.Subparts Cand D
as they relate to & ps ssnctuary
or refuge. . ‘ .

§23041 Wetlenda. . .
{a)(1} Wetlsnds consist of arsas that .

- are inundated or saturated by surface or

ground water at @ frequency snd
duration sufficient to support. and that
under norimal circumstances do support.
a vanhnci of vegetation typically
adaptad for life in saturated soil
conditions. - ° o

{2) Where wetlands are adjacent to
open water, they generally constitute the
transition to upland. The margin
between wetland and open water can
best be established by specialists
familiar with the local environment,
particularly whers emergent vegetation
merges with submerged vegetation over
a broad ares in sich places as the
latera] margins of open water,
hesdwaters, rainwster catch basins, and
groundwater seeps. The Jandward
margin of wetlands also can best be
identified by specfalists familiar with
the local snvironment when vegetation
from the two regions merges over a
broed area.

m' Federal Register / Vol. 45. No. 249. / w-dnuday._ December 24, 1980 / Rules ,lnd Regulations

(3) Wetland vegetation consists of
plants that require saturated soils to
survive (obligate wetland plants) as well
as plants, ding cartain trees, that
guin a competitive advantege over
others because they cantolerste
prolonged wat soil conditions and their
competitors cannot. In addition to plant
populations and communitiss. wetlands
are delimited by bydrological and
physical characteristics of the
environment. These cheracteristics -
-olln’::l'd be ep:lldmd ;hn Inlomn‘tlou
s 0 fed k
information availsble about vegetation,
or where wstland vegslation has been
removed or is dormant, . -

h(:ll’oulblc loss of values: The.
wetlends i Hkely 1o eape ot Sostroy
habitst and adversely affect the .
biological productivity of wetlands
;coly:l:l: l‘:,y molbulu'i . .
‘dewaterin permaneatly looding. or
by altéring substrate tlcvason o
periodicity of watar movement. Ths
addition of dredged or fill materis] may
destroy wetland vegetation or result in
advancement of succession to dry land,

" species. It may reducs or eliminate

nutrient excharige by s n:ync.zlloa of the
system’s productivity, or
cxmnl pattérns and nlodlluw
Dl:tmp;iop o::llntn_ d.luo;’ of th:‘ mbll;nd
system can wa
o{:wetlng_ chwhm tion pam:um zal
flush large expanses of wetland . -
systems, by interfering with the
chmn'h"uu the aqullr tothemse oo el

a e aquifer cs
of a we mdmlcbmg'do:'..- v
change the wetland habitat value for
fish and wildlife as discussed in Subpart
D. When disruptions in flow and
circulation paiterns occur, apparently

.minor loas of wetland u:ur ng';‘-’- .
e

result in major Josses throug|

impacts. Discharging fill material in
wetlands as part of municipa), industrial
or recreational development may modify
the capacity of wetlands to retain and
store flocdwaters snd toserve ss &
bufler zone shielding upland areas from
wave actions, storm damage and
erosion.’ '

§230.42 Mud fats ,

(a) Mud flats are broad flet aress
slong the sea coast and in coastal rivers
to the hesd of tidal influence and in
inland lakes, ponds, and riverine
systems. When mud flats are Inundated, .
wind and wave action may resuspend
bottom sediments. Coastal mud flats are
exposed st extremely low tides and
inundated at high tides with the water
table at or near the surface of the
substrate. The substrate of mud flats
conlains organic materis! and particles
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.'.(I.’l wbhm of valuss: The
= or Bl material can

et

or dewatsr the

. periodic Inundation, fesulting in an

increase in the rate of erosion or -
accretion. Such changes can deplete or
eliminate mud flat biota, _!orgh_. areas,

and nursery areas.
inundstion pattemns can affect the

occurring on the

_ the deposition of -
suspended mat affecting the.
productivity of the ares. Changes may
reduce the mud flat’s capacityto .
dissipate storm surge runoff. - --
§230.43  Vegetated shaliows.

. (8) Vegetated shallows are
permanently inundated areas that under
norma!l circumstances support

- communities of rooted aquatic.

v?eutio_wlnch as turile grass and
eeigrass in estuarine or marine systems
as'well as & number of freshwater _
species in rivers and lnkes. _
diicharge of dredged or ol
ischarge of or §ill material can
smother vegetation and benthic.
organisms. It may also create unsuitable
conditions for their continued vigor by:
(1) changing water circulation patterns;
{2) releasing nutrients thet increase
undesisable algal Lopﬂlwom: 3
releasing chemicals that advers

- affect plants and animals; (6) increasing

turbidity levels, thereby reducing light
penetration and hencs photosynthesis;
and (5) changing the capacity of a
vegetated shallow to stabilize botiom

- materials and decrease channel

shoaling. The discharge of dredged or
fill- material may reduce the value of
vegetated shallows as nesting, -
spawning. nursery. cover, and forage
areas, as well a3 their value in
protecting shorelines from erosion and
wave actions. It may also encourage the

growth of nuisance vegetation.

§230.44 Coraireefs.
_ (8) Coral reefs consist of the skeletal

- deposit, usually of calcareous or

silicaceous materials, produced by the
vital activities of anthozoan polyps or
e aniu'u present in

rowing portions e reef. ° .

s (b) Possible loss of values: The

discharge of dredged or fill material can

adversely affect colonies of reef building

organisms by burying them, by releasing

contatinants such as hydrocarbons into

the water column, by reducing light
penetration through the water, and by

.conditions. Eliminating

level of suspended
particulates. C are

. extremely sensitive to svenslight

reductions in light penstration or
increasesin m particulates.
These adverse elfacts will cause a Joss
of productive colonies which in turn
provide habilat for many species of
highly specialized aquatic organisma,
§23048 Rittie and pool complexss.
dient sections of streams
ll:.lm) smpﬁnumchmmd,_ red by riffle
sactions are recognize :
w of water ovéra coarse’
substrite in riffles results in a rough
flow. & tutbulent surfate, and high
dissolvad oxygen levals in the water. .

) Pools are deaper areas assoclated with

l‘iﬂlu.l Pools u:achmchrhcdo& by .ﬂ
tre: icity, a ste) ow,

& amooth purfece. nad & ey subarere

Riffle and pool complexes are ‘

particularly valusble habitat for fish and
wildife. © - .
(b) Possible loss of values: Discharge

. = of dredged or fill malerial can eliminate

riffle and pool aress by displacement,
hydrologic modification, or.

. sedimentation. Activities which affect

riffle and pool areas and especially
riffle/pool ratios, may reduce the -
aeration and filtration capabilities at the

~ discharge site and downstream, may

oty riaid repoplenon vy pyand |
may reiar pulation o .
site and dovmstream waters through -
sedimentation énd the creation of
unsuftable habitat. The discharge of
dredged or fil] material which alters -

: 'manlydrolog may cause scouring or

sedimentation of riffles and pools.

- Sedimentation mduced

hydrological modification or as a direct
result of the deposition of .
unconsolidated dredged or f£ill material
may clog riffle and pool areas, destroy
habitats, and crests anserobic °

pools and
meanders by the discharge of dredged or
fill material can reduce water holding
capacity of streams and cause rapid
runoff from a watershed. Rapid runofl
can deliver large quantities of flood
water in a short time to downstream
arsas resulting in the destruction of
natural habitat, high property loss, and
the need for further hydraulic

- modification..

Nots.~Possible uﬁom o nlnlml.u
adverse impacis on site or materia}

_ charscteristics can be found in Subpm-H.

85383
Human Use Characteriatics

n.u.-m.g.maum:uu e.. .
ﬁmu'mmah’mu
mumh&bnnl
§23050 Municipal and private water
(s) Municipal and private water
mp}l_lu consist of surface water or..
et i

& mi ‘oF privats water
supplysystem. -~ .

) :oul&.hlouud :luu: Dlochlums
can affect water suppliee
with resp hq::lo: taste, odov,

particulste concintra & wa
as to reduce Ihcﬂhmpoﬂhwnerfor'y
consumption. Water can be rendered -
unpalatable or unhealthy by the

. addition of suspendyd particulates,

viruses and pnhoﬁnle organisms, and
dissolved materials. The expense of .
watar is delivered for consumption can
be high. ges may also affect the
quantity of water avaflable for* = -

. municipal and private watey supplies. In

addition, certain -used water

- _ treatment chemicals Bava the potential
for combining with some suspended or

dissolved substances from dredged or
fill material to form other products that
can have a. loa,dc’cﬂc_q on anga_q_:_en.'
§23031 Recreationsl 8nd commercial
“lh l'“ s . ~ B .

a) Recreational and commarcial
fisheries consist of harvestable fish,
crustaceans, shellfish, and other aquatic
organisms used by man.

(b) Pon:l;lm Vllll_:ﬁl: The :

arge redged or fill materials

can affect the suitability of recreational
and commercial fishing grounds as  *
babitat for populations of consumable
aquatic organisms. Discharges can result
in the chemical contamination of -
recreationsl. or commercisl fisheries.
They may also interfere with the
reproductive sdccess of recreational and
commercially important aquatic species
through disruption of migration and
spawning sreas. The introduction of

- pollutants at critical times in thelr life

cycle may directly reduce populstions cf
commercially important aquatic
orgsnisms oz indirectly reduce them by
reducing organisms upon which they
depend for food. Any of these impacts
can be of short duration or prolonged,
depending ipon the physical and _
chemical impacts of the discharge and
the biologicsl svailability of
contaminants 1o aquatic organisms. J

.
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Acilivities which degrade water quality,
- disrupt natural subsirste and .
vegetational characteristics, deny
access to or visibility of the resource. or
‘result in changes in odor, air quality, or .
noise levels may reduce the value of an
aquatic area to private property owners.

§230.84. Parks, national and historical
monuments, national sesshores, wilderness
Sress, ressarch sites, and similar
preserves, . .

(o) These pressrves consist of aress
designated under Federal and State
laws or local ordinancas to be managed
for their aesthatic, sducationial,
hhiloricnl. recreational, or scientific
value. .

(b) Possible loss of values: The
discharge of dredged or fill material into
such sreas may modify the sesthetic,

.contaminants may be present. further

inquiry should be made. o

(b) The extraction site shall bé
examined in order 1o assess whether it
fs sufficiently removed from sources of
pollution to provide reasonable -
sssurance that the proposed discharge
material is not a cerrier of ‘
contaminants. Factors to be considered
include but are not limited to:

(1) Potential routes of contaminants or
contaminated sediments io the
extraction site; based on bydroglphlc
or other maps, aerial photography. or
other materials that show watercourses,
surface relief, proximity to tida}
movement. private and public roads,
location of buildings, municipal and
industrisl sreas, and agricultural or
forest Jands.

- for discharge is a carrier of

23082 Waler-relsted recreation. sducational, historical, recreational (2) Pertinent results from tests
! {a) Water-relsted recrestion snd/or sclentific qualities there . pre carried out on the material at
ericompasses activities undertaken for  redycing or eliminating the uses for the extraction sits, or carried cul on
smusement and pelaxation. Activities . which such sites are sst aside and - similar material for other permitied
encompass two broad categories of use:  managed. , - ncl_-ch in the vicinity. Matsrials shall
consumptive. 4. barvesting resources Nete~Possible actions to minimize s considered similar if the sources of
b”‘“ﬂmmﬂlﬂ‘ "~ sdvarse Impscts regarding sits or material contamination, the physical -
comsumptive, eg. canosing and sight- mnmp':'umuu»mn configuration ebtha siles and the
sseing. R R ' R - sediment o1 tion of the matsrials
" (b) Possible bt‘:':; v.:!:m: O:'c ofthe Subpart G—Evaiuation and Testing » mx?::“ .E. of w.::'dhc.ut
more it élrect impacis 23000 Goneral evaluation of dredged o
dredged posal metorial . : sccumulation and sedimant
recrea mﬂ vy .ml ) 80 on - on no -
“:tmlmuﬂmuvu::ly m:'amhwedud - mmn extraction sites to
m‘ckdumymwm!u ogica] testing sequence outlined in rendes the results irrelevant, -
recreation by changing ty, § 230,01 is to provids information to (3) Any potential for significant
suspended pirticulstes, tempera - reach the determinations required by introduction of t pesticides
dissolvad oxygen, dissolved materials,  § 230.11, Whete the results of from land runoff or lation; _
toxic materials, pathogenicorganisms,  vsluations, chemical and biological {4) Any records of spills or disposal of
oty el lheic | ot el ok d e gl Pt b
q“'!“»’.“ ol'ulgbl. taste; odor, and color. making a determination, these should be 311 of the Clsan Water Act (See 40 CFR
© §230.53 Aesthetics. - used. Such prior results may make new 118} - : SR
- (a) Assthetics associsted with the tasting unnacessary. The information (8) information in Fedaral, State and
aquatic ptem consist of the - used be documented. Where the local records indicating qﬂuﬂ :
percsption of beauty byonsora’ " same information appliss to more than introduction of pollutants
combination of the sanses of sight, one determination, it may be industries, municipalities, or other o
hearing, fouch, and smell. Aesthetics of  documented once and referenced in sources, Incl s and amounts of
aquatic ecosystems apply to the quality  later determinations. o waste materials d slong the -
of life enjoyed by the general publicand  (a) If the evaluation under paragraph  Potential routes of dmmm to
prxeﬁy’ ownets. : (b) indicates the dredged or fll material  $xtraction site: an of the ool
Possible loss of values: The - is not a carrier of contaminants, then the 'L‘) Any ‘f‘”‘w"‘ p:‘mu 0
di e of i d or fill material can  required determinations pertaining to substantial natural m':odmd Anerdle
mat the beauty of natural aquatic thie presence and effects of .. - or °“"§'“bm'm o \ in
. ecosystems by degrading water quality,  contaminants can be mede without released to i md
cresting distracting disposal sites, {esting. Dredged or fill material is most m"" .;M “‘c’:M;' by man-induced
inducing inappropriste development. likely to be free from chemical, .}’3' a % &:" minations In
. encoun unplannedand. - biological, or other poliutants where It is " g‘)m: g' : d'ua“"""'w ons of the
. incompatible buman access. and by composed primarily of sand, gravel. or discha nvol &""l mﬂu o the
destroying vital slements that contribute  other naturally occurring inert matarial, dl. . ..‘0‘: o car .
to the compositional harmony or unity, - Dredged material so composed is. . Suboarts C-F Ml::‘m odmnl porky
visual distinctiveness, or diversity of sn  generally found in areas of high current e parts o w-wluﬂou ;.:h
area. The discharge of dredged or fill ~  or wave energy such ss streams with - ‘ ;3%.'::' d, i neces ’"’“md Chemical
material can adversely affect the ‘large bed loads or coastal areas with - 3 bi o fontrs .::y:um tn
particular festures, traiis; or amng bars and channels. However, ;"”M‘; "Whmw the discheres sile is
characteristics of an aquatic area which - when such material is discolored or adlnceni to the txmc'tion.:i'u and
make it valuable to rty owners. contains other indications that subject 1o the same sources of

contaminants, and matetials st the two
sites are substantially similar, the fact
that the material to be discharged may
be & carrier of contaminants is not likely
to result in degradation of the disposal
site. In such circumstances, when
dissolved material and suspended
particulates can be controlled to prevent
carrying pollutants (o less contaminated
areas, testing will not ba raquired.
(p(d‘)ﬂl:vu the lh' 230.60{b) o:!du’lut:;'
ravious tests, the presence of pollu
industries and information about thetr
discharge or runoff into waters of the
U.S., biciaventories, etc.) leads to the
conclusion that there is a high -
probability that the material proposed

contaminants, tasting may not be
necessary if constraints are available to
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e contaminstion to scceptable ~  obtained from bloassays inlisuof senting community components
:e:h“mh-MGW;ﬁ’Mlo chemicaltests. ~ - - : various substrats types
‘prevent conteminants from beln; 'WW!M. mn - within the sites should be identified as
transporied beyond the of ats normally contain constituents  possible biosssay organisms if tests for
the disposel site, if such Gonstraints are  that exist in various chamical forms and  toxicity afe required. Community’
acceptabls to the permitting authority in concentrations in several structure studies should be psrformed
and the Regional Administrator, and if  locations withiin the sediment. An only when they willbe ol valuein
the potential discharger is wi elutriate test may be used to predict the  determining discharge conditions. This
able to implemant such constraints. effect on water quality dus o releass of  js particularly » ble to large
Howevsr, even if lasts are not: contaminants from the sediment to the = guantities of material known
‘performed., the permitting authority must - water column. Howsver, in the case of *  contain adverse quantities of toxic

- gtill determine the impact of £ill material originating’on land which *  materials. Community studiss should
- the operation on the recelving aquatic ~ miay be a carrlerofconlaminants.a = include benthic organisms such ds
- ecosystem. Any decision not 1o test . 'llfmh.mwh &goblou and harvestabls mnu:n;d
© g ' explained termina cons analyzed finfish, Abundanca, diversity, i
. :.“?.m.mat\".".‘.". tlons. h"'llu elutriste are those deemed critical  distribution should be documented and
C e by the permitting authority, after - cotrelated with substrate type and othe!
el Ty oo v oriug d i i sod Tl
“* Note~Tha is today _ Administrator, and results tasts and evaluation. The
- revised tasling guidelines, The evalustion and  of thi evaluation in § 230.60. Elutriate - - act of a discharge of dredged or fill -
-testing pro Ih this section arebased concentrations should by compared to material on physical substrate
Cu thui:: 3 40u(b)1) interion n&.'ld ntll the . CORCEntrations of the same constituents  characteristics at the disposal site, as-
revised tsinggudelnes ar publshedas 10 welet rom the disposal site Resulls  wall us on the Weter circulation,
" final wﬂﬂm e s should '::l"ll:'::'r"m. ::85' of the fiuctuation, salinity, and suspended
P raat ap A Y volume and ra tended ' content t
_ [8) No single test or approach canbe  gischarge, the type of dis the &m““-,: vaal I'Iml "“h"“":‘"
spplled in all cases to avaluate the hydrodynamic regime at the disposal § 23011 Whare Information on such
eflects of proposed discharges of site, and other information relevant to effects is not otherwise available to
_ dredgedotﬁnmteﬂlh.'l‘hhlecuon . the impact on water u"‘:.m make ’ ; the
provides somie guidance in determining permitting suth aaoul consider the e these .wl d.lm, Mum :
. -Which test and/or evaluation procedures  mixing zone in evaluating water column PSR tting 8 ,..,.,,'.’. esty aed
| are appropriate in & given case. Interim . gffecis. The permitting suthority ma evaluations as are justified and deemed
guidence to applicants concerningthe  ;pecify bioassays when such procedures necessary. Such tests may include sieve
spplicabllity l"dﬁc.&l pmdchuor willbeofvalue. . . . tests. settleability tests, compaction
. be furni ] *(3) Effects on benthos. The permitting tests, mixing sone and suspended -
T&m’;w, biological i;hmcti euthority may use an appropriste ‘particulate plume determinations, and
: ) e -benthic| ay (including site assessments of water flow,
effects. The concerns of - bioaccumulation tests) whensuch . . o) ion and salinity charstteristics. -
dlsdmgeofdndgedmﬁ_nmnﬂd that procedures will be of value in assessing _ ; !
acontaminants ars the potantial ecological effects and in establishing ~ Subpart H—Actions To Minimize
-communities of aquatic orgenisms. (c) Pz.cedm for comparison of sites. ree S
-, (1) Evaluation of chemical-biological - . {1) When an inventory of the 1otal Note.~Thers are many actions which can
materal my be cxcloded romthe  Cyncyriraion of conlaminante would be - b et shess o e of
ma may ve exclude m - of value In com, sediment a : : s SI8c
evaluation procedures specified in - dredging site wlpt; l::llmen! at the . dredged or fill material Some of these.

[ XY

 Fedetal Register ./ Vol. 48, No. 240 / Wednesday, December 24, 1000 / Rules and Regulations 8535

paragraphs (b)(2) and {2) of this lection.
if it is determined, on the basis of the
evaliation in § 230.60, that the -

likelihood of contamination by
- contaminants is ueéepu'lil{ low. unless

the permitting suthority, after evaluating
and considering any comments received
from the Regional Administrator.
determines that these procedures are

‘necessary. The Regional Administrator

may require, on a case-by-case basis,
testing approaches and procedures by
stating what additiona) informstion is
needed through further analyses and .
how the results of the snalyses will be
of value in evaluating potential
environmental effects.

" If the General Evaluation indicates the
presence of a sufficiently Jarge number
of chemicals to render impractical the -

" identification of all contaminants by

chemical testing. information may be

disposal site. the tting authority
may requife a sediment chemical
analysis. Markedly different - -
concentrations of contaminants between
the excavation and disposal siles may -
aid in making an environmental '
assessment of the proposed disposal
operstion. Such differences should be
interpreted in terms of the potential for
harm as supported by any pertinent
scientific literature, : -

(2) When an analysis of biological
community structurs will be of value to
assess the potential for adverse:
environmental impact at the proposed
disposal site. & comparison of the -
biological characleristics between the
excavation and disposal sites may be
required by the permitting authority.
Biolﬁica! indicator species may be
useful in evalusting the existing degree
of stress at both sites. Sensitive species

grouped by type of activity, are listed in this
subpart. .

§230.70 Actions conceming the location
of the discharge.

The effects of the discharge can be
minimized b, the choice of the disposal
site. Some of the ways to accomplish
this are by: . .

{a) Locating and confining the
discharge to minimize smothering of
organisms;

(b) Designing the discharge to svoid a
disruption of periodic water inundation
paiterns; . -

(c) Selecting a disposal site that has
beea used previously for dredged
material discharge;

{d) Selecting s disposal site at which
the substrate is composed of material
similar to that being discharged. such as
dis‘c’hnglng sand on sand or mud on
mud;
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di int, and the method of
d': $ r:nlnl_nla the extent of any

ume; <
P (1) Designing the discharge of dredged
or fill material to minimize or prevent:
the creation of standing bodies of water
in areas of normally fluctuating water
levels, and miniinize or prevent the
drainage of areas subject 10 such
- fluctustions. S
§230.71 Actions conceming the material
to be discharged. S
- ‘The effects of a disc csnbe
minimized by treatment of, or -
limitations on the material itself. such

as: : . : .

() Disposal of dredged material in
such a manner that physiochemical
condmcn_:_‘dm mﬁ:nb?“lncg, am%' the -
potency and availsbility of pollutants
arereduced. . . . .

(b} Limiting the solid. liquid. and
g8seous components of material to be
dis ed at a particular site;

. (c]) Adding trestment substarices to
the discharge materialk :

{d) Utilizing chemical flocculants to
enhance the deposition of suspended
particulates in diked disposal areas.

230.72 - Actions controfling the material
The effects of the dredged or fill
material after discharge may be
" la) Sejecting discharge methods and
a) Sele me an
disposal sites where the potential for
erosion. slumping or les of
miaterials into the surrounding squatic
ecosysiem will be reduced. These sites
or methods include, but are not limited
to: S
(1) Using containment levees. sediment
basins. and cover crops to .
erosion: ?

(2) Using lined contuinment areas to
reduce leaching where leaching of
chemical constituents from the -
discharged material is expected to be a
problem: _

{b) Capping in-place contaminated
mauterial with clean material or

. selectively discharging the most
.contaminated material first 1o be capped
with the remaining materiak

(c) Msintaining and containing '

- dischargéd material properly to prevent
point and non:oinl sources of pollution;
-(d) Timing the discharge to minimize
impact. for instance diiring periods of
unusual high water flows, wind, wave,
and tidal actions,

§230.73 Actions lﬂoclhg' the method of
dispersion,

The elfects of s discharge can be
minimized by the manner in which it is
dispersed. such as:

m.wnui. the disposal site. the
schs

fauns! movement;

P

s) Whers en lally desirable, (s) En appropriste machinery
aJJmu...m. material widsly ondn?th’éd._ transport of the material
in a thin laysr at the disposal site to for discharge. : '
maintain natural substrate contours and PR "
slovatica; | S - §1230.78 mmmm

(b) Orienting.a dredged or fill material V0 Pepulations. ;
mound s mialeis sadpaiatl it o o it o
obstruction to the water current or ldllm‘"ﬂ? : ,
circulation l""";' and _nllllsl&.. ""'.'.":',' . (e} Avoiding dlllllll in water current
h""“:ggm  minimize the s m%m%mu

{c) Using silt screbns or other b (5""801“ lodh. .;.:',,'- '.mm""m"l.“
.3ppropriate methods to confine 8 10 prevent or aveid creating
suspended particulate/turbidity to & habitat conducive to the developmaent of
MW"‘"" or removal can undesirable predators or species which
oceuws . . have a competitive edge

(d) Making uss of currents and over splenisorenimals; .
cﬁtdnﬂn‘uﬂmlhnla.'dlm snd PAM““.].. g unigue .
dilute the discharge: = ‘ hlutug&dvm::fﬁdmhum -
- {e) water column turbidity .. of threstened or endangered specias;
by using & submerged diffuser system. A (d) Using planning and construction
similar effect can be accomplished by practicas to institute habitat
submarging pipeline discharges or dsvelopment and restoration to producs
otherwise releasing materials near the 8 new or modified environmental.state
bottom; . L :}‘.h eco cllnluc.ay.“h ..

(1) Selecting sites or managing - cement of some or ..
discharges to confine and minimise axisting env antal characteristics.
release of nded particulatas to give  Habitat davelopment and restoration
decreased levals andto - techniques can be used to minimize
maintsin light penstration for orgenisms;  adverse impacts and to.compensate for
= (g) Setting limitations on the amount  destroyed habitat. Use tachniques that

- of material to be'discherged per unit of . have been demonstrated to be effective
time of volume of receiving water. B dreum“!::w similar to those ﬁ:.
§230.74 Actions reisted 10 technology. proposed development and restoration

. Discharge technology should be techniques have not yst advanced to the

. adapted to the needs of each site. In pilot demonstration stege, initiate their .
determining whether the discharge - use on 8 amall scale 0 allow corrective
operstion %nd_y .m.n sdverse action il unanticipated adverse impacts
environmen cts, the applicant occur, - .
R T YL
ms&g::'. :&ludi::;.ro.lqo?ﬂn dcv?cu. other biclogically eritical ime periods;
and the use of such equipment or (D Avoiding the destruction of
machinery in sctivities related to the "‘lr"e"';'?' ""‘“"’i"""-"l”“ aress
discharge of dredged or fill material, ~ 8iready affected by development.

. (b) Employing appropriste ", . - §230.78 Actions afiecting human use.
.mﬂp“ ;'.mn‘ ol :‘: c;ln’f:r.yuac? ding Minimization of adverse effects on
: "l“;::.:' : : nd wrs :;:nq use Potcntjn_l may be achieved
proce T . (#) Selecting discharge sites and

(c) Using machinery and technigues !ol‘lolvin; 'dl:rs:am mu:l!ur:o :o
thet are especially designed toreduce prevent or minimize any potential
damage to wetlands. This may include  damage 1o the aesthetica y pleasing
machines equipped with devices that features of the aquatic site (e.g.
scalter rather than mound excavated viewscapes), particularly with respect to
materials, machines with spaclally " water qu.!"y; ‘ ) . :
designed wheels or tracks, and the use () M.cﬂn. disposal sites which are
of mats under heavy machines to reduce  not valuable ap ne squatic aress:
wetland surface compaction and rutting: (¢} Timing the discharge to svoid the

(d) Designing access roads and seasons or rcrlodo when human
channel spanning structures using recreational activity associsted with the:
culverts, open channals, and diversions  aquatic site is most important;
that will pass both low and high water (d) Pollowing discharge 'zroudma
flows. sccommodate fluctusting water which svoid or minimize the disturbance
levels. and maintsin circulation and of sesthetic features of an aquatic site or

ecosystem. -
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pollutant concentration levels in. .
addition te lny lppllublc wnur qnnllty
standards.
(d) Whoa s llzulﬁunl mlosiebl
d ml!:: gmo of drod;cd

rnpou or
;ll material, the permitting authority
should consider the ecosystem that will
be Jost as well as the environmentsl
benefits of lho new system. -

ul—mmtoshomnnmn-

Processing Time
§ 230.80 Mnmdldomnﬂ

{a) Consistent with these Guldollnn.
EPA and the permitting authority, on
their own initiative or at the request of
any other party and aftes consultation
with any affected State that is not the

permitting authority, ma re: identify sites

which will be conside .
(1) Possible future diaponl sites,
including existing disposal sites and

- non-sensitive areas: or -

(2) Areas generally unsuitable for
disposal site specification:
{b) The identification of hny srea as &
ccm'blc future disposal site should not
e deemed to constitute a permit for the
discharge of dredged or fill material

" within such area or a spacificatipn of a

disposal site. The identification of areas
that generally will not be avajlable for
disposal site specification should not be
deemed as jrohlbmng applications for
permits to discharge dredged or fill
material in such aress. Either type of
identification constitutes information to
facilitate individual or General permit
appllcnion and processing.

(c) An appropriate public notice of the
proposed identification of such areas

‘shall be issued:

. '3 s;lceun; sites-that will mln o ) 'l'o provide the basis for ads anced
. da(u'zmcnul or increass incompatible identification of disposal areas. and
human activity, of muh tha need for lnu unsuitable for dhpoul. EPA lnd
frequent dredgs or fill maintenance m authority shall consider
aclivuylnmotoﬁshuudwndllfo _ the thatbe of the.arsa in *
-areas;. mmmwummw
(1) Locating lh-dh ol ilis outside * will comply with
of the vicinity of s public \nm upply Guidelines. To hdmm this analysis.
intakse. * EPA and the permitting suthority, ahould
. review available watar
§2377 Other sctions, mansgement data including dats
(a)lnlhuuolﬂna.mmlllu available from the public. other Federal
runoff and other discharges from : MShumndu.udlnfamn_
acuﬂuuhbcmdmdonthoﬁlk from approved Coastal Zons S
(b} In the case of dams, dulph' Mmmmentprogrm and River Basin_
walsr releases 10 accommiodate the
needs of fish and wildlife. l:')“'l.‘lh: yemgll:tlm uulborlx:hould
dredging ma a public record
ch:o)r’:! agenciss mmmmwp. of identified areas and a written omcmom .
Engineers, maintain desired of the basis for identification. ... .
" quality onllcnhlmdl [P Doc. 4940001 Flled 13-33-00 48 amt -
agreement with the Fed dla DAL COOL 8580-04-00 -
authority on ndouuncll!y defens

v
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Letter F1, U.S. Department of the Army, May 28, 2004

Response to Comment F1-1

During preliminary and final engineering, VTA would develop designs to avoid
or minimize impacts on waters of the United States, where possible. If
construction of the project involves the discharge of fill material into waters of
the United States, VT A would coordinate with the U.S. Army Corps of Engineers
(Corps) and other regulatory agencies on these activities. However, at its
meeting on August 5, 2004, the Downtown East Valley (DTEV) PAB deferred
project-level decisions, including design options and project phasing, on the
Light Rail Alternative Phase 2 between Nieman Boulevard and State Route (SR)
87 until land use and transportation decisions associated with the U.S. 101
Central Corridor Study and Evergreen Smart Growth Strategy have been further
developed and approved. The deferred segment includes both Coyote and
Canoas Creeks. Therefore, the recommended project is only near Silver and
Thompson Creeks.

Response to Comment F1-2
VTA acknowledges the Corps jurisdiction over all proposed discharges of
dredged or fill material into waters of the United States.
Response to Comment F1-3
VTA acknowledges that the Light Rail Alternative may require work within the
Corps’ jurisdiction and that a permit may be required. '
Response to Comment F1-4

VTA acknowledges that if an individual permit is required, VTA engineers
would need to demonstrate that there are no practicable alternatives to the
discharge of fill material into waters of the United States.
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M g UNITED STATES ENVIRONMENTAL PROTECTION AGENCY VTA
by S REGION Ix - Eny AiLLy
 pror 75 Hawthomne Street ALTSIS

San Francisco, CA 94105-3901

June 25, 2004

Mr. Jerome Wiggins

Office of Planning and Program Development
United States Department of Transportation
Federal Transit Administration, Region IX .
201 Mission Street

Suite 2210

San Francisco, CA 94105

Subject: Draft Environmenta] Impact Statement/Draﬁ Environmental Impact Report for the

Capitol Expressway Corridor, Santa Clara County, California [CEQ# 04021 8]

Dear Mr. Wiggins:

Clean Air Act (CAA).

Based on the procedures EPA uses to evaluate the potential effects of proposed actions
and the adequacy of the information in the Draft Environmental Impact Statement/Draft
Environmental Impact Report (Draft EIS , the project will be listed in the Federg} Register in the
category EC-2 (Environmenta] Concerns, Insufficient Information). This rating means that the
review identified environmental impacts that should be avoided in order to fully protect the
environment, and the Draft EIS does not contain sufficient information to thoroughly assess
environmental impacts that should be avoided to fully protect the environment (see enclosed
“Summary of Rating Definitions™). Qur concerns are based on (1) the absence of a justification
for the elimination of alternatives, (2) transportation and air quality impacts, (3) the absence of an
analysis of the impacts of proposed light rail facilities and alignment options, and (4) the
cumulative impacts to energy resources. =

Printed on Recycled Bdder



Sincerely,

&P LisaHanf, Manager
Federal Activities Office

Attachments:
- Summary of EPA Rating Definitions
EPA’s Detailed Comments

cc: : :
Mr. Thomas Fitzwater, Santa Clara Valley Transportation Authority

Ppane Wy
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DETAILED COMMENTS ON THE DRAFT ENVIRONMENTAL IMPACT STATEMENT/ DRAFT
ENVIRONMENTAL IMPACT REPORT FOR THE CAPITOL CORRIDOR EXPRESSWAY, SANTA CLARA
COUNTY, CALIFORNIA, JUNE 25, 2004

" Alternatives Considered but Rejected

The Draft Environmental Impact Statement (Draft EIS) indicates that a Major Investment
Study (MIS) was initiated in 1999 to study transportation needs in the project area and that the
Santa Clara Valley Transportation Authority (VTA) Board of Directors approved a Preferred
Investment Strategy in 2000 for Light Rail Transit to serve the Capitol Expressway Corridor.

The Draft EIS states that nine alternatives, the no-project alternative, and a Transportation
System Management alternative were advanced for further study in 1999 because they “were
supported by the community, provided a high level of connectivity to the VTA route network,
and had not exhibited any fatal flaws in a preliminary environmental evaluation (p. 3-30).” The
Draft EIS provides justification for eliminating variations of light rail alternatives, but provides
no justification for the elimination of the full range of other prevmusly studied alternatives.
Previously considered alternatives included express bus service to serve employment centers in
north San Jose, Santa Clara, Sunnyvale, and Mountain View and to operate along Capitol
Expressway Bus Rapid Transit to Evergreen Valley College. The EIS should “rigorously
explore and objectively evaluate all reasonable alternatives, and for alternatives which were
eliminated from detailed study, briefly discuss the reasons for their having been eliminated (40
CFR Part 1502 14).”

Recommendations:

The Final EIS should provide a justification for eliminating the range of alternatives
analyzed through the 1999 MIS as well as other alternatives referenced in “Section 3.5.1
Prior Studies” (p. 3-30). Include the justification for eliminating continued use of High

Occupancy Vehicle (HOV) lanes and/or additional express bus service. Include a l F2-2
summary of any previous analysis of traffic impacts resulting from the eliminated

alternatives, especially in light of the fact that construction of the proposed light rail will

increase congestion levels and reduce levels of service throughout the corridor.

| F2-1

Transportation Impacts

The 2001 Regional Transportation Plan, which includes a light rail alternative and was
_determined by Metropolitan Transportation Commission to be a conforming plan, identifies a
management objective of completing the gaps in the existing HOV lane system to facilitate
express bus service. The proposed project will remove existing HOV lanes in order to construct
light rail in the median of Capitol Expressway. As a result, the Levels of Service (LOS) of six
interchanges will be significantly lowered. No mitigation is available to reduce the impacts to
less than significant for two of those intersections.
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Recommendations:

Disclose the impacts to both the regional and local transportation network from removing
a segment of the regional HOV network. Disclose the long-term impacts to existing and
future express bus service, and provide an estimate of travel time increase for express bus
users and HOV lane users. Disclose how the proposed elimination of the HOV segment
will affect the conformity finding of the Regional Transportation Plan.

Air Quality Impacts

Santa Clara County is designated as nonattainment for the federal 8-hour standard for

ozone and is a maintenance area for the federal standards for carbon monoxide. It is a
nonattainment area for state standards for ozone and particulate matter under ten microns (PM,,)
The National Ambient Air Quality Standard (NAAQS) for ozone was revised on July 18, 1997
(62 FR 38856) by promulgating an ozone standard of 0.08 parts per million (ppm) as measured-
over an 8-hour period. EPA's final rule designating non-attainment areas under the 8-hour
NAAQS was published in the Federal Register on April 30, 2004. On that date, EPA announced

“the designation of the project area as nonattainment for the new national 8-hour ozone standard,
effective June 15, 2004. EPA intends to revoke the 1-hour ozone standard on June 15, 2005. In
accordance with Clean Air Act Section 176(c)(6), the conformity requirements for projects
located within the newly designated ozone non-attainment areas do not apply until one year from
the effective date of the area's designation.

Recommendations:

Correct Section 4-3 to disclose that the project area is designated as nonattainment for the
federal 8-hour ozone standard. Discuss the applicability of this standard to the proposed
project. Update Section 4-3-and Table 4.3-2 to include any monitoring data available for
the new federal 8-hour ozone standard.

The Draft EIS identifies thresholds for significance with regard to Bay Area Air Quality
Management District and states that the proposed project would result in a significant impact on
air quality if it would result in “reduction of roadway LOS of intersections operating at LOS E or
F” or “reduction of intersection LOS to E or F (p. 4.3-10).” The Transportation Impacts Section
identifies reduction of service levels meeting this criteria in six intersections, two of which have
no feasible mitigation provided (Table 4.2-16 through Table 4.2-19); however, the Air Quality
Section identifies that no adverse impacts to Air Quality would result. .

Recommendation:
Revise the Air Quality section to reflect that this project will result in significant air

quality impacts, according to the thresholds of significance presented on page 4.3-10, and
identify and discuss mitigation as appropriate.
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Table 4.3-6 indicates the projections for vehicle miles traveled (VMT) for each
alternative. The analysis of potential net increases in emissions of reactive organic gases, oxides
of nitrogen, and PM,, is directly related to the VMT projections presented. The DEIS is unclear
in its presentation of the likelihood that a percentage of current bus riders and HOV lane users
will not chose to utilize the proposed light rail system and may chose other modes, including
single occupant vehicles. (The assumption that all current HOV users will switch their mode
choice to light rail results in a more generous estimate of the reduction in existing VMT).

Recommendation:

Clarify the assumptions regarding the determination of (1) the number of HOV lane users
who will switch modes of travel to the proposed light rail, and (2) the number HOV lane
users who will choose alternate routes within the area once HOV lanes are removed.
Clarify whether the projections for VMT and mobile source emissions presented in Table
4.3-4, Table 4.3-5, and Table 4.3-6 reflect an estimate of HOV lane users that will not -
utilize the proposed light rail. Update the estimates of emissions of reactive gases, oxides
of nitrogen and PM,, if necessary.

Light Rail Facilities and Options

The Draft EIS étates that there are three potentiai sites, ranging from 17,000 square feet to .

86,000 square feet in size, being analyzed for a vehicle storage facility (p. 3-26). The three sites
would each house 17 vehicles and would include buildings of (1)1,000 square feet, (2) 6,700

- square feet, or (3) 5,200 square feet. The Draft EIS does not disclose the environmental impacts
resulting from construction and operation of a vehicle storage facility at each location, and
provides no information to aide in determining which location would have the fewest
environmental impacts.

Recommendations:

Disclose the direct, indirect, and cumulative impacts anticipated from the construction
and operation of a vehicle storage facility built at each of the three locations provided.
Address the impacts associated with each facility option and the need for different sized
facilities requiremants for different locations.

The Draft EIS indicates that the Light Rail Alternative will include the expansion of one
parking lot and the construction of another long-term parking lot at Ocala Avenue. The Draft
EIS states that all the parking demand can be met at the Eastridge park-and-ride lot, yet several
other park-and-ride options are being analyzed. Chapter 4 of the Draft EIS does analyze impacts
anticipated from the construction and operation of the new parking facilities. :

Recommendations:

Disclose the direct, indirect, and cumulative impacts anticipated from the construction

3
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- and operation of the proposed parking lots. Discuss who the park-and-ride facilities
would serve and consider whether there is a disproportionate impact to the surrounding
community from the park-and-ride lots. Identify methods to reduce non-point source
pollution from the parking facilities, such as specific landscape design and techniques
that will reduce stormwater nmoff and provide on-site treatment. .

The Draft EIS states that the Light Rail Alternative has station options of at-grade, aerial,
and depressed open-air platforms and either aerial, at-grade, or tunnel alignment options. The
impact analysis section does not clearly identify the impacts to each environmental resource from
at-grade, aerial, or depressed open-air platforms or from aerial, at-grade, or tunneling options.
For example, in the impacts to Water Quality section the only information disclosed regarding
potential impacts of the above-listed options is a statement that “these options could adversely
affect hydrology and water quality (p 4.12-19).” Adverse impacts anticipated from each option
should be disclosed and appropriate mitigation measures proposed. '

Recommendations:

Disclose the direct, indirect, and cumulative impacts related to aerial structures and
tunneling facilities. Identify mitigation measures that are correlated with estimated
impacts from each station and alignment option.

Energy Resources

The Light Rail Alternative is expected to increase annual electricity use by VTA and
decrease use of diesel fuel and gasoline. Successful implementation of the proposéd project
depends on the availability of sufficient sources of energy. Information presented in the Draft

- EIS identifies that future supply is expected to be adequate to meet growth in demand due to the
- Light Rail Alternative “if the current trend toward increased transmission capacity continues.”
The energy analysis did not take into consideration the cumulative impact of other planned
projects that will also increase demand on the existing energy supply.

Recommendations:

Analyze whether existing and planned facilities will provide adequate power supply for
the proposed project and the region. Include a cumulative impact analysis of the proposed
project and other reasonably foreseéable projects that will also increase the demand on
the regional energy supply. Some reasonably foreseeable projects include: (1) the
extension of Bay Area Rapid Transit to Warm Springs and/or to San Jose and Santa
Clara, (2) the electrification of Caltrain, (3) the development of a future High Speed Train
System, and (4) other light rail extensions planned in the region.
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cc:
Mr. Thomas Fitzwater

Environmental Planning Manager

Santa Clara Valley transportation Authority
3331 North First Street

San Jose, CA 95134-1906
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SUMMARY OF EPA RATING DEFINITIONS

This rating system ‘was developed as a means to summarize EPA's level of concern with a proposed action, _
The ratings are a combination of alphabetical categories for evaluation of the cnvironmental impacts of the
proposal and numerical categories for evaluation of the adequacy of the EIS.

ENVIRONMENTAL IMPACT OF THE ACTION

_ : “LO" (Lack of Objections)
The EPA review has not identified any potential environmental impacts requiring substantive changes to the
proposal. The review may have disclosed opportunitics for application of mitigation measures that could be
accomplished with no more than minor changes to the proposal. .~ )

_ I . "EC™(Environmental Concerns) L
The EPA review has identified environmental impacts that should be avoided in order to fully protect the

. environment. Corrective meastires may require changes to the preferred alternative or application of

mitigation measires that can reduce the environmental impact. EPA would ike to work with the lead agency
to reduce these impacts. ' . : :
_ “EO" (Euvironmental Objections) S o ,
The EPA review has identified significant eavironméntal impacts that must be avoided in order to provide
adequate protection for the environment. Corrective measures may requige substantial changes to the
preferred alternative or consideration of some other project alternative (including the no action alternative
or a new alternative). EPA intends to work with the lead agency to reduce these impacts.
S "EU" (Environmentally Unsatisfactory) .
" . The EPA review has identified adverse environmental impacts that are of sufficient magnitude that they are
unsatisfactory from the standpoint of public health or welfare or environmental quality. EPA intends to work
with the lead agency to reduce these impacts. If the potentially unsatisfactory impacts are not corrected at
the final EIS stage, this proposal will be recommended for referral to the CEQ.

ADEQUACY OF THE IMPACT STATEMENT

ot S ' Category 1" (Adequate) ' o _

EPA believes the draft EIS adequately sets forth the eavironmental impact(s) of the preferred alternative and
those of the alternatives reasonably available to the project or action. No further analysis or data collection is
necessary, but the reviewer may suggest the addition of clarifying language or information.

.

: “Category 2* (Insufficient Information) _
The draft EIS does not contain sufficient information for EPA to fully assess eaviconmental impacts that should
be avoided in order to fully protect the environmeat, or the EPA reviewer has identified new reasonably -
available alternatives that are within the spectrum of slternatives analysed in the draft EIS, which could reduce
the environmental impacts of the action. The identified additional information, data, analyses, or discussion
should be included in the final EIS. '
' ) ' “Category 3" (Inadequate)
EPA does not believe that the deaft EIS adequately assesses potentially significant environmental impacts of the
action, or the EPA reviewer has identified new, reasonably available alternatives that areoutsideof the spectrum
of altemnatives analysed in the draft EIS, which should be analysed in order to reduce the potentially significant
environmental impacts. EPA believes that the ideatified additional information, data, analyses, or discussions
are of such a magnitude that they should have full public review at a draft stage. EPA does not believe that the
draft EIS is adequate for the purposes of the NEPA andfor Section 309 review, and thus should be formally
revised and made available for public comment in a supplemental or revised draft EIS. On the basis of the
“potential significant impacts involved, this proposal could be a candidate for refecral to the CEQ.

*From EPA Manual 1640, “Policy and Procedures for the Review of Federal Actions Impacting the Environment.”
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Letter F2, U.S. Environmental Protection Agency,

June 25, 2004

Response to Comment F2-1

Volume I, Chapter 3, Alternatives Considered, Section 3.5.1, Prior Studies, has
been revised to provide a complete discussion of the alternatives analysis process
that began with the Downtown East Valley.

In 1998, VTA initiated a Major Investment Study (MIS) according to Federal
guidance. The purpose of the Downtown East Valley MIS was to identify
transportation needs in the study area and develop a strategy for investing in
VTA’s transit system to address those needs. The ultimate goal of the MIS was
approval by the VTA Board of Directors of a Preferred Investment Strategy that
outlined a transit improvement plan that is both achievable and has widespread
support within the community. The MIS study area encompassed 30 square
miles in the southeastern portion of San Jose and evaluated 16 build
alternatives, as described below.

Table 3.5-1. Preliminary List of Candidate Conceptual Alternatives

Alternative Mode and Location

1**

2%¥*

3 **

qF*

8**

Light Rail Transit (LRT) on Santa Clara/Alum Rock from
Downtown to Capitol (Avenue) LRT.

LRT on Capitol Expressway from terminus of Capitol (Avenue)
LRT to Eastridge Mall.

LRT on Capitol Expressway from Eastridge Mall to Guadalupe
LRT (Capitol Station).

LRT on 10"/11th Streets and Senter Road from Downtown to
Tully Road. [Modified by the PAB on December 16, 1999, as
follows: LRT on 2"/3™, 5™ and 7" or 10" Streets from
Downtown to County Fairgrounds.]

LRT on 10™/11th Streets, Senter and Tully Roads from
Downtown to Eastridge Mall.

LRT on 10"/11th Streets and Keyes/Story Road from Downtown
to terminus of Capitol (Avenue) LRT.

LRT on Alum Rock and White/San Felipe Road from Capitol
(Avenue) LRT to Evergreen Valley College.

Busway/HOV lanes on Highway 101 for Express Bus Service
from the Alum Rock, Capitol Eastside and Evergreen study area
neighborhoods to “Golden Triangle” employment centers.

Busway/HOV lanes on Capitol Expressway for Express Bus
Service from Eastridge Mall to Guadalupe LRT (Capitol
Station).
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Alternative

Mode and Location

10%+

11**

12

13**

14

15%*

16**

17**

Busway/HOV lanes on Capitol Expressway from terminus of
Capitol (Avenue) LRT to Eastridge Mall and Bus Rapid Transit
(BRT) features on Quimby and White Roads from Eastridge Mall
to Evergreen Valley College.

BRT on Santa Clara/Alum Rock, King, Tully and White/San
Felipe Roads from Downtown to Evergreen Valley College.
[Modified by the PAB on December 16, 1999, as follows: BRT
on Santa Clara/Alum Rock from Downtown to White Road, and
along King, Tully and White/San Felipe Roads to Evergreen
Valley College.]

BRT on Santa Clara/Alum Rock and White/San Felipe Road from
Downtown to Evergreen Valley College.

BRT on 10"/11th Streets, Senter Road and Tully Road from
Downtown to Eastridge Mall.

BRT on 10"/11th Streets and Keyes/Story Road from Downtown
to terminus of Capitol (Avenue) LRT.

BRT on Monterey Highway from Downtown to Guadalupe LRT
(Santa Teresa Station).

Transportation System Management (TSM) improvements
throughout study area including more frequent bus services and
improved intersection signalization.

No project.

** The alternative was carried forward for further analysis.

Source: Downtown/East Valley Major Investment Study, Project Summary
Report, December 2000.

Alternatives 5, 6, 7, 9, 12 and 14 were not recommended for further detailed
analysis and eliminated for the following reasons:

Table 3.5-2. Alternatives Eliminated from Further Detailed Analysis

Alternative

Mode and Location

5

LRT on 10"/11th Streets, Senter and T ully Roads from
Downtown to Eastridge Mall.

This alternative is very similar to Alternative 4, but extends light
rail to Eastridge Mall along Tully Road rather than terminating
at the County Fairgrounds property. Alternative 5 provides a
relatively good degree of connectivity to the existing and planned
rapid transit network. Even though existing ridership in the
corridor is relatively low among study area corridors, future
development and redevelopment could generate moderate
ridership. However, there appears to be limited support for this
option, and public opposition has been voiced regarding
construction of an elevated guideway along Tully Road. Because
of the high existing traffic volumes and constrained right-of-way
on Tully Road, the elevated guideway on Tully is viewed as a
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Alternative Mode and Location

12

necessary element of this alternative. The elevated guideway
would also result in a very high capital cost for this alternative.
Therefore, carrying Alternative 5 forward did not appear
warranted.

LRT on 10"/11th Streets and Keyes/Story Road from Downtown
to terminus of Capitol (Avenue) LRT

Alternative 6 is similar to Alternative 5 except that the alignment
uses Story Road rather than Tully Road as the east/west
connection. While this alternative generally meets the goals of
the project, concerns have been expressed that Story Road is
necessary for automobile traffic without sufficient right-or-way
to accommodate LRT. In addition, little community support has
been expressed for this alternative. Therefore, carrying
Alternative 6 forward did not appear warranted.

LRT on Alum Rock and White/San Felipe Road from Capitol
(Avenue) LRT to Evergreen Valley College

Alternative 7 extends light rail along Alum Rock to White Road,
and continues south along White/San Felipe Roads to Evergreen
Valley College. It would provide little additional benefit over
Alternative 1 in terms of connectivity to the existing and planned
light rail network given the additional cost of extending LRT east
to White/San Felipe Road. Existing transit ridership along
White/San Felipe falls in the low- to mid-range. Future
development along the corridor is expected, but not at the
densities that would generate sufficient ridership for a light rail
investment. In addition, there was little community support for
this corridor as a light rail corridor. Therefore, carrying
Alternative 7 forward did not appear warranted.

Busway/HOV lanes on Capitol Expressway for Express Bus
Service from Eastridge Mall to Guadalupe LRT (Capitol Station)

Alternative 9 would construct HOV lanes on Capitol Expressway
Jrom Silver Creek Road to State Route 87. This option provides a
high degree of connectivity to the existing and planned rapid
transit network. While providing express bus service in this
corridor has received support, there was community concern
regarding the addition of HOV lanes to Capitol Expressway
between US 101 and SR 87. As a result, it was recommended
that Alternative 9 be dropped from further consideration, but
that express bus service traversing Capitol Expressway be added
to Alternative 16 (Transportation System Management).

BRT on Santa Clara/Alum Rock and White/San Felipe Road from
Downtown to Evergreen Valley College

Alternative 12 provides a high degree of connectivity to the
existing and planned rapid transit network along the Santa Clara
Street/Alum Rock Avenue segment. Existing transit ridership
along White/San Felipe falls in the low- to mid-range. Future
development along the corridor is expected, but not at the
densities that would generate sufficient ridership for major bus
rapid transit investments. The Santa Clara Street/Alum Rock
Avenue portion of this option has received significant support
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Alternative Mode and Location

during public outreach while the White/San Felipe road portion
of the alignment has received limited support. The project team
did not recommend carrying Alternative 12 forward due to
insufficient ridership and community support; however, it was
recommended that Alternative 11 be modified to include an
extension of BRT investments along Alum Rock Avenue to White
Road.

14 BRT on 10"/11th Streets and Keyes/Story Road from Downtown
to terminus of Capitol (Avenue) LRT

Alternative 14 generally meets the identified goals of the project
although it has received very little support during public
outreach. Both Alternatives 11 and 13 were considered better
choices for serving the study area with bus rapid transit (BRT)
improvements since Alternative 11 would serve an existing major
transit corridor and Alternative 13 would serve major trip
generators, such as Downtown San Jose, the new City Hall, San
Jose State University, Kelly Park, the San Jose Muncipal
Ballpark, and Eastridge Shopping Center; therefore, carrying
Alternative 14 forward did not appear warranted.

Source: Downtown/East Valley Major Investment Study, Project Summary Report,
December 2000.

Options 1, 2, 3, 4, §, 1.0, 11, 13, 15, 16, and 17 were carried forward for further
study as they demonstrated the following:
W Medium to high level of connectivity to VTA’s rapid transit network

W Medium to high level of existing transit ridership or existing or future land
uses that are of the density, type and mixture to support a major transit
investment

B Served high commute corridor

R Involved no irreconcilable environmental issues

B General support in the community and among public officials

These options best met both the goals and screening criteria established for the
corridor. Alternatives 16 (TSM) and 17 (No Project) were included as required

under federal and state planning and/or environmental guidelines and to serve
as a basis of comparison against the “build alternatives.”

Alternatives Considered in the Capitol Expressway Corridor

The Downtown East Valley MIS encompasses 30 square miles in southeastern
San Jose and included the Santa Clara/Alum Rock, Capitol Expressway, and
Monterey Highway Corridors. As result, only the following alternatives were
considered in the Capitol Expressway Corridor:

B Alternative 2(a): LRT on Capitol Expressway from the terminus of the
Capitol Line to Eastridge Mall (primarily at-grade)
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The

Alternative 2(b): LRT on Capitol Expressway from the terminus of the
Capitol Line to Eastridge Mall (primarily on elevated structure)

Alternative 3: LRT on Capitol Expressway from Eastridge Mall to the
Guadalupe

Alternative 8: Express Bus service using HOV lanes from the Alum Rock,
Capitol-Eastside and Evergreen study area neighborhoods to “Golden
Triangle” employment centers

Alternative 10: Express Bus service using HOV lanes on Capitol
Expressway from the terminus of the Capitol LRT Line to Eastridge Mall
and BRT features on Quimby and White Roads from Eastridge Mall to
Evergreen Valley College

remaining options (Alternatives 1, 4, 11, and 13) are either being evaluated

Jor either the Santa Clara/Alum Rock Corridor environmental document or the
Monterey Highway Corridor Study.

Key Findings

The

table below indicates the results of the evaluation for six key performance

medasures.

Table 3.5-3. Key Performance Measures for Alternatives Considered in

MIS
Low- HH
Total Income  with Capital
Total ~ New Households HH 0-1 Cost

Alternative Riders Riders HH Served  Autos  (millions)
2a 3,200 2,300 11,400 950 250 3215

2b 3200 2,300 11,400 950 250 $302

3 6,200 1,500 13,000 1,100 300 $270

8 1,800 1,700 43,450 3,600 1,900 $103

10 2,100 250 6,500 1,100 200 368

Notes: HH = households

Source: Downtown/East Valley Major Investment Study, Project Summary
Report, December 2000.

Observations

All of the alternatives (2a, 2b, 3, 8, & 10) would serve the rapidly growing
Evergreen area and would enhance VIA's Eastridge Transit Center.

Alternatives 2a, 2b, and 10 would provide fast, direct service between the
Eastridge Transit Center and the Capitol Line, thereby enhancing the
overall productivity and effectiveness of the Capitol Line
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B Ridership projections for the LRT alternatives were modest both in terms of
total riders in the corridor and new riders, although the numbers were
comparable to the Capitol Line.

W Alternative 2a, the at-grade LRT extension to Eastridge, was more cost-
effective than the above-grade alternative (2b), or further extension to the
Guadalupe under Alternative 3.

B Alternative 2a, the at-grade LRT extension to Eastridge, would require
removal of existing HOV lanes on Capitol Expressway,; Alternative 2b, the
above-grade LRT extension to Eastridge, would allow the HOV lanes to
remain.

W The relatively high cost of the LRT alternatives was primarily due to
improvements required at heavily congested intersections, such as the
potential grade separations at Capitol Expressway/Capitol Avenue and
Capitol Expressway/Story Road, as described in the refined definition of
alternatives. These features also presented design and engineering
challenges.

B Construction of the LRT alternatives (2a, 2b and 3) may cause significant
traffic impacts during construction.

B Express Bus alternatives 8 and 10 make use of existing HOV lanes and
result in fast service.

W Express Bus alternative 8 to Golden Triangle employment centers has the
highest operating cost and lowest passenger productivity of alternatives
currently under consideration in the MIS.

In regards to the HOV lanes, it should be noted that as part of the City of San
Jose’s Evergreen Specific Plan infrastructure improvements constructed in the
mid-1900s, Capitol Expressway was widened to provide two new mixed flow
lanes and two new HOV lanes between U.S. 101 and I-680. These improvements
were approved to provide an interim eight-lane facility, and were designed to
provide for the future elimination of the two inside lanes to accommodate a
potential future light rail line in the Expressway median.

Conceptual Engineering was done on retaining the HOV lanes with the Light
Rail Alternative. It was found that this option would result in more severe
traffic and construction impacts, greater right-of-way requirements that would
result in the loss of additional residences and businesses, and increased impacts
on recreational uses and biological resources. Because of the increased
environmental, social, and economic costs of retaining the HOV lanes, this
option was rejected.

Public Comment

The extension of LRT service from the Capitol Line to Eastridge Mall received
the most community support as compared to all other alternatives considered
during the MIS process. Although removing HOV lanes on Capitol Expressway
(Alternative 2a) was raised as an issue, very few individuals viewed this as a
critical concern.
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Preferred Investment Strategy

On June 21, 2000, the PAB adopted final recommendations for the Downtown
East Valley Preferred Investment Strategy to be forwarded to the VITA Board of
Directors for approval.

Three public “open house” events were held in mid-July 2000 to provide the
community with additional opportunity to comment on the proposed Preferred
Investment Strategy prior to VIA Board approval. In addition, a final “project
update” on the MIS process was prepared and distributed to the entire
Downtown East Valley mailing database. The update provided information
regarding the upcoming decision by the VTA Board, the next steps in the overall
project development process, and the continuing opportunities for public
involvement during subsequent project phases.

In a unanimous decision on August 3, 2000, the VTA Board of Directors
adopted the recommendations of the PAB for the Downtown East Valley
Preferred Investment Strategy that included Alternative 2a: LRT on Capitol
Expressway from the terminus of the Capitol Line to Eastridge Mall (primarily
at-grade), and Alternative 3: LRT on Capitol Expressway from Eastridge Mall
to the Guadalupe.

The VTA Board also directed staff to prepare a resolution stating that
Downtown East Valley be VTA'’s next priority after completion of the currently
planned and funded 1996 Measure A + B Transportation Improvement projects.
On September 7, 2000, the VTA Board adopted a resolution to that effect.

The selected alternative for the Downtown East Valley Capitol Expressway
Corridor plan as presented in this EIS/EIR is the cumulative result of
collaboration with the local communities and public agencies, a MIS and
Conceptual Engineering analysis, and key decisions by the Downtown East
Valley Policy Advisory Board and VTA Board of Directors.

Response to Comment F2-2

On page 3-30 of Volume I, Chapter 3, Alternatives Considered, Section 3.5.1,
Prior Studies, the fourth paragraph has been revised to read as follows.

The second pair of alternatives involved express bus service in the corridor.
Under one configuration, express buses would have radiated from the corridor to
employment centers in north San Jose, Santa Clara, Sunnyvale, and Mountain
View. In the other alternative, express buses would have operated along Capitol
Expressway from the Eastridge Transit Center to the end of the Capitol Avenue
LRT Line, with the added features of BRT along Quimby Road and White Road
from the Eastridge Transit Center to Evergreen Valley College. Although the
express bus alternatives would provide improved service to residents at a lower
cost, service would be provided only during commute hours, as compared to the
light rail alternatives, which could provide 24-hour service. During the public
outreach program, the community strongly supported light rail alternatives for
this reason.
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Response to Comment F2-3

The Light Rail Alternative would remove a segment of the high-occupancy
vehicle (HOV) lane along Capitol Expressway to provide sufficient right-of-way
for light rail infrastructure. When VTA temporarily lost funding for the Light
Rail Alternative in 1996, the HOV lanes on Capitol Expressway were constructed
as interim improvements until such time as funding for light rail was restored.

At its meeting on August 5, 2004, the DTEV PAB deferred project-level
decisions, including design options and project phasing, on the Light Rail
Alternative Phase 2 between Nieman Boulevard and SR 87 until land use and
transportation decisions associated with the U.S. 101 Central Corridor Study and
Evergreen Smart Growth Strategy have been further developed and approved.
Therefore, the HOV lanes between Nieman Boulevard and U.S. Highway 101
(U.S. 101) would not be removed, and there would be no impacts to the regional
HOV network at the U.S. 101 interchange.

The HOV lanes on Capitol Expressway currently end at Capitol Avenue, before
the Interstate 680 (I-680) interchange. There are no HOV lanes on this section of
I-680. As aresult, the removal of HOV lanes in the vicinity of the I-680
interchange would not adversely affect the regional HOV network.

Response to Comment F2-4

Two express bus routes currently use Capitol Expressway between the Eastridge
Transit Center and Capitol Avenue. Under the Recommended Light Rail
Alternative, both of these routes would be modified to originate at the Alum
Rock Station. No future express bus routes are planned along Capitol
Expressway at this time. As a result, no long-term impacts to existing and future
express bus service would occur with the removal of the HOV lanes on Capitol
Expressway under the Light Rail Alternative.

The EIS/EIR provided travel time estimates for automobile travel along the
corridor in 2010 and 2025 with and without the project. This information is
contained in Table 4.2-14.

The increase in travel time for HOV lane and express bus users was calculated
for a 3.8-mile segment between Capitol Avenue and Nieman Boulevard. With
the removal of the HOV lanes with the Light Rail Alternative, travel time would
increase by approximately 6.3 minutes in 2010 and 6.7 minutes in 2025 because
HOV lane and express bus users would be using general purpose lanes. This
represents an 105% increase in travel time compared to the No-Project
Alternative.
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Response to Comment F2-5

As indicated in the EIS/EIR, the Light Rail Alternative between Capitol Avenue
and the Eastridge Transit Center is included in the 2001 Regional Transportation
Plan (RTP), which was adopted on December 19, 2001, by the Metropolitan
Transportation Commission (MTC). In March 2002, MTC determined that the
RTP was in conformance with federal air quality regulations. Because the RTP
is in conformance with federal air quality regulations, the segment of the Light
Rail Alternative included within the RTP, including the elimination of HOV
segments, would be in conformity, and the project would be a conforming
transportation project.

1t should be noted that Phase 1B of the Recommended Light Rail Alternative
between the Eastridge Transit Center and Nieman Boulevard, which is less than
one mile in length, is not currently in the adopted 2001 RTP. Phase 1B will be
submitted to MTC for an air quality conformity determination at a later date.

Response to Comment F2-6

Pages 4.3-3 and 4.3-4 of Volume I, Chapter 4, Environmental Analysis, Section
4.3, Air Quality have been revised as follows to clarify the area’s attainment
status and disclose the area’s 8-hour ozone attainment status.

The Capitol Expressway Corridor is located within the San Francisco Bay Area
Air Basin (SFBAAB), which functions as the study area for this air quality
analysis. The SFBAAB includes all of San Francisco, San Mateo, Santa Clara,
Alameda, Contra Costa, Marin, and Napa Counties, and parts of Sonoma and
Solano Counties. The State of California has designated the area as s a
nonattainment area for ozone and for-state-standards-for particulate matter less
than or equal to 10 microns in diameter (PM10), and an attainment area for
carbon monoxide (CO). The U.S. EPA has designated the area as being a
subpart 2/marginal nonattainment area for 1-hour ozone, not-
classified/moderate area under 23 USC Sec. 104 (b)(2) for 8-hour ozone,
unclassy“ ed area for PM1 0 and unclasszﬁed/attamment area for co sEate—aﬂd

The new 8-hour ozone standard is applicable to the proposed project, in that the
region must meet the standard. This standard must be met regionally, and is not
applicable to the project on a project-scale basis (i.e., project emissions do not
need to be compared to the standard). While VTA acknowledges this comment,
no change is necessary to the Final EIR.

Response to Comment F2-7

As shown below, Table 4.3-2 has been revised to include monitoring data for the
new federal 8-hour ozone standard.
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Table 4.3-1. Federal and State Ambient Air Quality Standards

Pollutant Standards 1999 2000 2001
Ozone
Maximum 1-hour concentration (ppm) 0.109 0.073 0.105
Days Standard Exceeded

NAAQS (1-hour) > 0.12 ppm 0 0 0

CAAQS (1-hour) > 0.09 ppm 3 0 2
Maximum 8-hour concentration (ppm) 0.084 0.061 0.074
Days Standard Exceeded

NAAQS (1-hour) > 0.08 ppm 0 0 0

Carbon Monoxide

Maximum 8-hour concentration (ppm) 6.3 7.0 5.1
Maximum 1-bour concentration (ppm) 9.0 89 7.6
Days standard exceeded
NAAQS (8-bour) > 9.0 ppm 0 0 0
NAAQS (1-hour) > 35 ppm 0 0 0
CAAQS (8-hour) > 9.0 ppm 0 0 0
CAAQS (1-bour) > 20 ppm 0 0 0
Particulate Matter (PM10)
Maximum 24-hour concentration (pg/m?) 1144  76.1 76.7
Second-highest 24-hour concentration (ng/m®) 63.7 67.8 70.8
Average arithmetic mean concentration (pg/m®) 28 26 28
Average geometric mean concentration (ng/m’) 25 23 25
Days standard exceeded
NAAQS (24-hour) > 150 pg/m*’
CAAQS (24-hour) > 50 pg/m*"
Particulate Matter—Fine (PM2.5)
Maximum 24-hour concentration (pg/m°) 70.0 64.2 63.3
Second-highest 24-hour concentration (pg/m°) 69.3 63.4 62.5
Average concentration (ug/m°) 12.3 13.6 12.4
Days standard exceeded
NAAQS (24-hour) > 65 pg/m* 2 0 0
NAAQS (annual) > 15 pg/m’ No No No
CAAQS (annual) > 12 pg/m’ Yes Yes Yes

* Recorded every 6 days.

Sources: California Air Resources Board 2002; U.S. Environmental
Protection Agency 2003.
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Response to Comment F2-8

The Bay Area Air Quality Management District (BAAQMD) threshold of
significance for carbon monoxide (CO) was incorrectly identified within the
EIS/EIR. Within the EIS/EIR, the BAAQMD’s CO screening criteria, listed
below, were identified rather than their significance threshold (violation of
CAAQS):

®  vehicle emissions of CO would exceed 550 ppd;

®  project traffic would impact intersections or roadway links operating at Level
of Service (LOS) D, E, or F or would cause LOS to decline to D, E, or F; or

®  project traffic would increase traffic volumes on nearby roadways by 10% or
more.

The correct BAAQMD threshold of significance for CO has been added to the
Final EIR.

As indicated in the EIS/EIR, localized CO modeling was conducted for the three
most-affected intersections (intersections operating at LOS F, with the most
delay, and highest volume-to-capacity [V/C] ratio). As Table 4.3-3, Carbon
Monoxide Modeling Results, in the EIS/EIR indicated, no violation of the 1- or
8-hour state CO standard would occur under any project alternative. While VTA
notes this comment, no change has been made to the Final EIR.

Response to Comment F2-9

The ridership projections for the Light Rail Alternative were calculated using the
Congestion Management Agency’s (CMA’s) TRANPLAN travel demand model.
The inputs into that model are the highway and street network, transit network,
and population and employment forecasts. A modal split algorithm assigns travel
to a specific mode, and a distribution algorithm assigns the travel to specific
paths along specific modes. These algorithms are repeated several times to
optimize travel time. It is beyond the model’s capabilities to track current travel
in the HOV lanes and future travel patterns when the HOV lanes are removed
and replaced by light rail transit. Because such a level of detail is not necessary
to evaluate the environmental impacts of the Light Rail Alternative, this
comment has been noted and no change has been made to the Final EIR.

Response to Comment F2-10

One component of the travel demand forecasting model is a mode choice
function that calculates any shift in travel modes based upon various scenarios.
In the scenario where the Light Rail Alternative is in place without the HOV
lane, the model found that some commuters would shift from the HOV lanes to
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light rail transit, and some would also shift back to the general purpose lanes, as
they would become single occupant vehicles. Therefore, the estimates of vehicle
miles traveled (VMT) that are presented in Table 4.3-6 reflect an estimate of
HOV lane users that will not utilize the Light Rail Alternative if implemented.

Response to Comment F2-11

The projections for mobile source emissions that are included in Tables 4.3-4 and
4.3-5 address the mode shift discussed above. No update of the estimates of
emissions of reactive gases, oxides of nitrogen and PM,, is necessary.

Response to Comment F2-12

The EIS/EIR evaluated three sites that were under consideration for a light rail
vehicle storage facility. The selection of the three sites was based partially on the
availability of an adequate parcel to accommodate 17 light rail vehicles. Because
VTA can operate the Light Rail Alternative without these overnight storage
facilities, and because the provision of these storage facilities needs to be
developed in the broader context of the operation of the entire light rail network,
the locations discussed in the EIS/EIR were conceptual.

Because the storage facilities would be located on existing parcels, the exact size
varies according to the size of the parcel. Each of the parcels is similar in size,
ranging from about 63,000 square feet to about 87,000 square feet. Each of the
parcels can house 17 light rail vehicles, which is the maximum number of
vehicles necessary to serve the line at the beginning of the day. A building and
parking area would be needed at each facility. Again, concept buildings were
noted that ranged in size from about 2,000 square feet to about 5,000 square feet.
The exact size of the building would depend on the functions necessary at a
particular location. A facility at SR 87 could be used to support both light rail
operations in the Capitol Expressway Corridor and Guadalupe LRT Line, as well
as bus service. A facility at the other two sites would realistically only support
light rail.

At its meeting on August 5, 2004, the DTEV PAB deferred project-level
decisions, including design options and project phasing, on the Light Rail
Alternative Phase 2 between Nieman Boulevard and SR 87 until land use and
transportation decisions associated with the U.S. 101 Central Corridor Study and
Evergreen Smart Growth Strategy have been further developed and approved. At
the same meeting, the DTEV PAB selected the vehicle storage facility option at
the site located south of Quimby Road. The selection of the storage facility south
of Quimby Road was based on (1) potential conflicts with an existing high
pressure Pacific Gas & Electric Company (PG&E) gas line at Ocala Avenue, and
(2) the decision to defer the Phase 2 extending to SR 87 that eliminated the
Capitol Expressway/SR 87 Option from further consideration.

The storage facility south of Quimby Road would consist of light rail tracks and
an overhead catenary system to allow for overnight storage of light rail vehicles
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to minimize deadhead costs and deliver more efficient service. The facility
would also contain a building for light rail operators to report for their shifts with
restrooms, locker facilities and a break room, and an employee parking lot for up
to 32 vehicles. No heavy maintenance would occur at the facility.

The direct, indirect, and cumulative impacts anticipated from the construction
and operation of the proposed vehicle storage facilities have been discussed in
the Draft EIS/EIR. To support this statement, the direct and cumulative impacts
have been compiled below for each of the resource areas. Indirect impacts are
found in Volume I, Chapter 5, Other CEQA and NEPA Considerations, Section
5.6, Growth-Inducing Impacts. For construction impacts, please refer to Volume
L, Chapter 4, Environmental Analysis, Section 4.19, Construction Impacts.

Some of the impacts noted below are specific to the vehicle storage facilities.
However, because the construction and operation of the vehicle storage facilities
are included with the Light Rail Alternative, many of the impacts resulting from
the construction and operation of the Light Rail Alternative also result from the
construction and operation of vehicle storage facilities.

Southwest Corner of Capitol Expressway and Quimby
Road Option

This site could accommodate approximately 15 vehicles and includes a 6,700-
square-foot building with 32 parking spaces. The storage yard would be
approximately 81,000 square feet. Automobile access would be provided from
Quimby Road.

Transportation

The depressed alignment would not require the crossing of the Eastridge Loop
and Quimby Road at grade, and would therefore not affect traffic operations.
Access to the vehicle storage facility would require a side-running alignment
from the Eastridge Transit Center.

Air Quality

~ The impacts of the vehicle storage facility at this site would be similar to those of
the Light Rail Alternative as a whole. No adverse effects on air quality were
identified.

Biological Resources

The site at the Capitol Expressway/Quimby Road intersection is potential
Western burrowing owl habitat. Mitigation for impacts to potential burrowing
owl habitat under the Light Rail Alternative has been identified in the EIS/EIR.

Cultural Resources

One known site, CA-SCL-327, is included within the Area of Potential Effect
(APE) for the Recommended Light Rail Alternative. The site lies beneath the
Public Storage Facility buildings located at Capitol Expressway and Quimby
Road. The large, rectangular buildings cover at least 75% of the entire area,
while the remaining area is covered in asphalt and serves as parking and driving
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surfaces. Mitigation to minimize the effects upon potential archaeological
resources has been identified in the EIS/EIR.

Geology

The alignment of the Light Rail Alternative would be located in an area that may
be susceptible to lateral spreading, subsidence, and collapse. Soils and
underlying geologic materials that are susceptible to lateral spreading,
subsidence, and collapse could increase the risk of structural loss, injury, or
death. The foundation of the structures associated with a vehicle maintenance
storage facility is anticipated to be supported on spread footings, thick concrete
mat, or pile foundation system (Parikh Consultants 2002). Additionally,
mitigation for the adverse effects of lateral spreading, subsidence, and collapse
has been identified in the EIS/EIR.

Hazardous Materials

The Light Rail Alternative alignment would be below the grade of the roadway at
Capitol Expressway and Quimby Road. Construction of the storage facility
would involve subsurface drilling, which could lead to a finding of contaminated
soil or groundwater. Mitigation measures to minimize this adverse effect have
been identified in the EIS/EIR. Subsurface drilling in or near sites identified as
an environmental concern could also result in the accidental release of hazardous
substances into the environment. An ARCO gas station located in the vicinity of
the proposed vehicle storage facility is listed in the Leaking Underground
Storage Tank (LUST) database for the release of petroleum hydrocarbons; the
case was closed in 1995. During the site visit, two monitoring wells were
observed on the western side of the site. However, the site does not pose a
further environmental concern, and there would be no adverse effects from
subsurface drilling.

Hydrology and Water Quality

Construction of a vehicle storage facility could increase the amount of
impervious surfaces. There could be impacts from violation of water quality
standards or waste discharge requirements, creation or contribution of additional
runoff, and alterations in existing drainage patterns. However, because the
corridor is largely urbanized, the additional contribution to runoff would be
considered minimal. The amount of new impervious surfaces associated with the
vehicle storage facility is not expected to exceed the capacity of the existing or
planned drainage systems. The facility could generate new sources of
contamination, including sediment, pesticides, oil and grease, metals, bacteria,
and trash. Mitigation to minimize these effects has been identified in the
EIS/EIR.

Land Use

A public storage facility is located on the southwest comer of the Capitol
Expressway/Quimby Road intersection. A mixed light industrial and commercial
center, which includes a Vietnamese Cultural Center and School of Technology,
lies south of the public storage facility. The general plan land use designation of
the area is “Industrial Park” and the zoning designation is “Agricultural/Planned
Development.” A change in zoning to accommodate a storage facility may be
required.
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This proposed site is located just beyond the Outer Airport Safety Zone
established by Reid-Hillview Airport, but falls within the total Airport Influence
Area (Santa Clara County Roads and Airports Department 2004a). As such, the
proposed facility site would need to be evaluated for compatibility with the
Airport Comprehensive Land Use Plan. However, the Draft Reid-Hillview
Airport Master Plan (Santa Clara County Roads and Airports Department 2004b)
states that the project will not present a significant impact to the airport property.

Noise

In the segment of the alignment between Quimby Road and Aborn Road (West),
there are 20 residences projected to have groundborne vibration impacts and 25
residences projected to have groundborne noise impacts with the inclusion of
shredded tires as a design feature. The impacts would result from the proximity
of the tracks to the residences (60 feet) and the speed of the LRT vehicles (53
miles per hour [mph]). Mitigation to minimize these effects has been identified
in the EIS/EIR. Crossovers are often located within or near vehicle storage
facilities. Because the impacts of LRT wheels over rail gaps at track crossover
locations increase LRT noise by about 6 A-weighted decibels (dBA), and LRT
vibration by about 10 vibration velocity decibels (VdB), crossovers are a major
source of noise and vibration impacts when they are located in sensitive areas.
Mitigation to minimize these effects has been identified in the EIS/EIR.

Safety and Security

To access the vehicle storage facility, a side-running alignment from the
Eastridge Transit Center would be provided. As previously noted, entering and
exiting the maintenance facility by light rail vehicles would occur very early in
the morning and very late in the evening, before and after regular operating
hours. Access to the facility by LRVs would require that traffic movements be
disrupted to transition across existing roadways. However, because this would
occur at periods of extremely low traffic volumes, the impact to traffic safety
would be negligible.

Socioeconomics

The Southwest Corner of Capitol Expressway and Quimby Road Option would
require the partial acquisition of a commercial parcel that would involve the full
take of a mini-storage facility that occupies a portion of the parcel. Mitigation to
minimize the effects of the anticipated acquisition has been identified in the
EIS/EIR.

Utilities
The Quimby Road site is currently paved, with existing drainage facilities in
place.

Visual

In this portion of the alignment, typical residential and commercial uses dominate
the foreground and extend into the middleground. The background includes
distant views of the valley hills. This viewshed possesses high value for
vividness, but does not possess high value for intactness or unity because the
existing development encroaches into the viewshed. These values would remain
unchanged from the existing condition with implementation of the Light Rail
Alternative.
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Southwest Corner of Capitol Expressway and Ocala
Avenue Option

This option includes storage for approximately 16 vehicles and includes two
buildings totaling 3,300 square feet with parking spaces for 17 automobiles. The
storage yard would be approximately 63,000 square feet. Automobile access
would be provided from John Montgomery Drive.

The size of the Ocala facility was incorrect in the EIS/EIR. The text on page 3-
26 has been revised to read as follows:

Southwest Corner of Capitol Expressway and Ocala Avenue Option: This
option includes storage for up to 17 vehicles, and includes two buildings totaling
1;060-3,300 square feet, with parking spaces for 17 automobiles. The storage
yard would be approximately +7600-63,000 square feet. Automobile access
would be provided from John Montgomery Drive.

Transportation

Traffic operations at the Capitol Expressway/Ocala Avenue intersection would
be adversely affected under the Light Rail Alternative, and there would be no
feasible mitigation for these effects. Access to the facility by LRVs would
require that traffic movements be disrupted to transition across existing roadways
(Capitol Expressway and Ocala Avenue). The light rail vehicles would enter and
exit the maintenance facility early in the morning and very late in the evening,
before and after regular operating hours. Because this would occur at extremely
low traffic periods, the impact to traffic would be negligible.

Air Quality

The impacts of the vehicle storage facility at this site would be similar to those of
the Light Rail Alternative as a whole. No adverse effects on air quality were
identified.

Biological Resources

Construction of the proposed vehicle storage facility on the southwest corer of
Ocala Avenue and Capitol Expressway would permanently remove
approximately 0.87 acre of ruderal habitat adjacent to the Reid-Hillview Airport.
Although ruderal habitat is not a sensitive natural community and is common
both regionally and locally, the permanent loss of habitat that could potentially
be occupied by the special-status Western burrowing owl would be considered a
substantial adverse effect. Mitigation for impacts to potential burrowing owl
habitat under the Light Rail Alternative has been identified in the EIS/EIR.

Cultural Resources

There are no adverse effects to cultural resources at this potential storage facility
site. The site is not located within the area of the three identified archaeological
sites.

Geology

The alignment of the Light Rail Alternative would be located in an area that may
be susceptible to lateral spreading, subsidence, and collapse. Soils and
underlying geologic materials that are susceptible to lateral spreading,
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subsidence, and collapse could increase the risk of structural loss, injury, or
death. The foundation of the structures associated with a vehicle maintenance
storage facility is anticipated to be supported on spread footings, thick concrete
mat, or pile foundation system (Parikh Consultants 2002). Additionally,
mitigation for the adverse effects of lateral spreading, subsidence, and collapse
has been identified in the EIS/EIR.

Hazardous Materials

The Light Rail Alternative alignment would be at the grade of the roadway at
Capitol Expressway and Ocala Avenue. Construction of the storage facility
would involve subsurface drilling, which could lead to a finding of contaminated
soil or groundwater. Mitigation measures to minimize this adverse effect have
been identified in the EIS/EIR. Subsurface drilling in or near sites identified as
an environmental concern could also result in the accidental release of hazardous
substances into the environment. There are three sites located in the vicinity of
the proposed vehicle storage facility along John Montgomery Drive that are
listed in the LUST database for the discovery of groundwater impacts, soil
impacts, and the release of diesel to soil and groundwater. However, these sites
do not pose further environmental concerns and there would be no adverse
effects from subsurface drilling.

Hydrology and Water Quality

Construction of a vehicle storage facility could increase the amount of
impervious surfaces. There could be impacts from violation of water quality
standards or waste discharge requirements, creation or contribution of additional
runoff, and alterations in existing drainage patterns. However, because the
corridor is largely urbanized, the additional contribution to runoff would be
considered minimal. The amount of new impervious surfaces associated with the
vehicle storage facility is not expected to exceed the capacity of the existing or
planned drainage systems. The facility could generate new sources of
contamination, including sediment, pesticides, oil and grease, metals, bacteria,
and trash. Mitigation to minimize these effects has been identified in the
EIS/EIR.

Land Use

Reid-Hillview Airport is located west of the site. The general plan land use and
zoning designation of the site is “industrial park.” Most of the surrounding land
uses are zoned residential, with the site directly to the east across Capitol
Expressway zoned as “Agricultural/Planned Development.” A zoning change for
the site to accommodate a storage facility would not likely be required. The
facility may not be considered a land use that is compatible with the surrounding
residential community.

Although the proposed site is directly adjacent to the airport, it falls beyond any
Airport Safety Zones established by Reid-Hillview Airport; however, it falls
within the total Airport Influence Area (Santa Clara County Roads and Airports
Department 2004a). As such, the proposed facility site would need to be
evaluated for compatibility with the Airport Comprehensive Land Use Plan;
however, the Draft Reid-Hillview Airport Master Plan (Santa Clara County
Roads and Airports Department 2004b) states that the project will not present a
significant impact to the airport property.
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Because of concerns regarding its high-pressure gas lines, PG&E has indicated
opposition to the placement of a vehicle storage facility at this site.

Noise and Vibration

Crossovers are often located within or near vehicle storage facilities. Because
the impacts of LRT wheels over rail gaps at track crossover locations increase
LRT noise by about 6 dBA and LRT vibration by about 10 VdB, crossovers are a
major source of noise and vibration impacts when they are located in sensitive
areas. Most of the land uses surrounding the proposed site are zoned residential.
Mitigation to minimize these effects has been identified in the EIS/EIR.

Safety and Security

To access the vehicle storage facility, a side-running alignment would be
provided. As previously noted, light rail vehicles would enter and exit the
maintenance facility only very early in the morning and very late in the evening,
before and after regular operating hours. Access to the facility by LRVs would
require that traffic movements be disrupted to transition across existing
roadways. However, because this would occur at periods of extremely low
traffic volumes, the impact to traffic safety would be negligible.

Socioeconomics

The Southwest Corner of Capitol Expressway and Ocala Avenue Option would
require the full acquisition of two parcels near the southwest corner of Ocala
Avenue and Capitol Expressway. The parcels, owned by PG&E and Reid-
Hillview Airport, are approximately 18,600 and 54,050 square feet. These
acquisitions would be adjacent to the property acquired for the realignment of
Capitol Expressway to the south of the proposed Ocala Avenue Station.
Mitigation to minimize the effects of the acquisitions has been identified in the
EIS/EIR.

Utilities

The proposed site is currently unpaved. This site would require new utility
connections. Electrical power would also be required for the vehicle storage
facility, as well as gas, water, telecommunications, and sanitary sewage.
However, none of these uses is anticipated to require substantial new generation
or distribution facilities. The northern PG&E property is occupied by an
overhead power transmission line, utility towers, and high-pressure gas pipelines
that would need to be relocated as part of the alternative. The utility towers are
located between John Montgomery Drive and Capitol Expressway.

Visual

In this portion of the alignment, the landscape is heavily urbanized; Reid-
Hillview Airport is the major component. Several electrical transmission towers
are visible within the foreground along Capitol Expressway on the western side;
on the eastern side, residential uses behind soundwalls are dominant. This
viewshed possesses low value for vividness, intactness, and unity because the
landscape components do not exhibit a unique visual quality or character.

3-90



North Park-and-Ride Lot at Capitol Expressway and SR 87
Option

This site could accommodate up to 17 vehicles and includes a 5,200-square-foot
building with 25 parking spaces. The storage yard would be approximately
86,000 square feet. Access would be provided from Narvaez Avenue.

Transportation

Light rail vehicles would enter and exist the maintenance facility early in the
morning and late in the evening, before and after regular operating hours. Access
to the facility by LRVs would require that traffic movements be disrupted to
transition across existing roadways (Capitol Expressway and Narvaez Avenue).
However, because this would occur at extremely low traffic periods, the impact
to traffic would be negligible.

Air Quality

The impacts of the vehicle storage facility at this site would be similar to those of
the Light Rail Altemative as a whole. No adverse effects on air quality were
identified.

Biological Resources
There are no adverse effects to biological resources at this potential storage
facility site.

Cultural Resources

The site is located within the area of one of the three identified archaeological
sites. There would be adverse effects to cultural resources at this potential
storage facility site. Mitigation measures to minimize this adverse effect have
been identified in the EIS/EIR.

Geology

The alignment of the Light Rail Alternative would be located in an area that may
be susceptible to lateral spreading, subsidence, and collapse. Soils and
underlying geologic materials that are susceptible to lateral spreading,
subsidence, and collapse could increase the risk of structural loss, injury, or
death. The foundation of the structures associated with a vehicle maintenance
storage facility is anticipated to be supported on spread footings, thick concrete
mat, or pile foundation system (Parikh Consultants 2002). Additionally,
mitigation for the adverse effects of lateral spreading, subsidence, and collapse
has been identified in the EIS/EIR

Hazardous Materials

Construction of the storage facility could involve subsurface drilling, which
could lead to a finding of contaminated soil or groundwater. Mitigation
measures to minimize this adverse effect have been identified in the EIS/EIR.
Subsurface drilling in or near sites identified as an environmental concern could
also result in the accidental release of hazardous substances into the environment.
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Hydrology and Water Quality

Construction of a vehicle storage facility could increase the amount of
impervious surfaces; however, the site at the SR 87/Capitol Expressway
interchange is already a paved park-and-ride lot. There could be impacts from
violation of water quality standards or waste discharge requirements, creation or
contribution of additional runoff, and alterations in existing drainage patterns.
However, because the corridor is largely urbanized, the additional contribution to
runoff would be considered minimal. The amount of new impervious surfaces
associated with the vehicle storage facility is not expected to exceed the capacity
of the existing or planned drainage systems. The facility could generate new
sources of contamination, including sediment, pesticides, oil and grease, metals,
bacteria and trash. Mitigation to minimize these effects has been identified in the
EIS/EIR.

Land Use

This site is currently an underutilized park-and-ride lot for the Guadalupe LRT
Line. The general plan land use and zoning designation of the site is
“Agricultural.” Most of the surrounding land uses are also zoned “Agricultural.”
A zoning change for the site to accommodate a storage facility is likely to be
required.

Noise and Vibration

From Vistapark Drive to Narvaez Avenue (on the west side of the street), there
are no noise-sensitive land uses near the proposed facility. The Light Rail
Alternative would run at grade in the median between Coyote Creek and SR 87.
There are four residences in two duplexes at this location projected to have
groundborne vibration impacts. The vibration impacts are due to the proximity
of the crossover at Civil Station 423. The crossover should be moved south of
Narvaez Avenue to mitigate the impacts. There would be no vibration impacts at
institutional receptors for any of the proposed options.

Safety and Security

As previously noted, light rail vehicles would enter and exit the maintenance
facility by light rail vehicles only very early in the morning and very late in the
evening, before and after regular operating hours. Access to the facility by LRVs
would require that traffic movements be disrupted to transition across existing
roadways. However, because this would occur during periods of extremely low
traffic volumes, the impact to traffic safety would be negligible.

Socioeconomics

The north park-and-ride lot at the SR 87/Capitol Expressway interchange is
located on land owned by VTA for the existing Capitol Station (State Route 87).
Therefore, no right-of-way acquisition would be required, and there would be no
displacements of residents or businesses.

Utilities
The north park-and-ride lot at the Capitol Station (State Route 87) is currently
paved, with existing drainage facilities in place.

3-92



Visual

In this portion of the alignment, the visual features are dominated by typical
residential and commercial uses within the foreground and middleground. This
viewshed possesses low value for vividness, intactness, and unity because the
landscape components are common throughout the study area.

Response to Comment F2-13

Three new or expanded park-and-ride facilities are associated with the Light Rail
Alternative:

B anew lot with approximately 90 spaces at Ocala Avenue,
B expansion of the existing Eastridge Transit Center, and

B anew lot with approximately 310 spaces at Monterey Highway either at an
existing drive-in theater or within the highway loops at the Capitol
Expressway/Monterey Highway interchange.

For the initial segment to the Eastridge Transit Center, two park-and-ride
scenarios were considered. At its meeting on August 5, 2004, the DTEV PAB
selected the expansion of the park-and-ride lot at the Eastridge Transit Center
because of conflicts with an existing high-pressure PG&E gas line at the
proposed Ocala Avenue park-and-ride lot and the higher cost of operating two
park-and-ride facilities within close proximity to each other. In addition, project-
level decisions on the park-and-ride lots on the Light Rail Alternative Phase 2
from Nieman Boulevard to SR 87 have been deferred until land use and
transportation decisions associated with the U.S. 101 Central Corridor Study and
Evergreen Smart Growth Strategy have been further developed and approved.
As a result, the Final EIR will not be modified to include more discussion of the
proposed Ocala Avenue park-and-ride lot and the park-and-ride lot options
between Nieman Boulevard and SR 87.

The direct, indirect, and cumulative impacts anticipated from construction and
operation of the proposed Eastridge Transit Center park-and-ride lot have been
discussed in the Draft EIS/EIR. To support this statement, the direct and
cumulative impacts have been compiled below for each of the resource areas.
Indirect impacts are found in Volume I, Chapter 5, Other CEQA and NEPA
Considerations, Section 5.6, Growth-Inducing Impacts. For construction
impacts, please refer to Volume I, Chapter 4, Environmental Analysis, Section
4.19, Construction Impacts.

The impacts noted below are specific to the proposed Eastridge Transit Center
park-and-ride facility. However, because construction and operation of the park-
and-ride lots are included with the Light Rail Alternative, many of the impacts
resulting from the construction and operation of the Light Rail Alternative would
also result from the construction and operation of park-and-ride lots.
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Transportation

Park-and-ride facilities at the Eastridge Transit Center can accommodate the
lower end of the range of project demand, but at some point in the future demand
may exceed supply, resulting in an adverse effect. Mitigation to minimize these
effects has been identified in the EIS/EIR. Access to the Eastridge Transit Center
park-and-ride lot would continue to occur from existing access points from
Capitol Expressway and Tully Road to the Eastridge Loop roadway.

Air Quality

There are no adverse effects to air quality that would result from the construction
and operation of the Eastridge Transit Center park-and-ride facility.

Biological Resources

Biologists have identified these areas in the vicinity of the proposed Eastridge
Transit Center park-and-ride lot as containing potential habitat for the special-
status Western burrowing owl (a state species of special concern and federal
species of concern). Based on the biological surveys conducted in November
2002, ruderal habitat within the Capitol Expressway Corridor was identified as
potential habitat for Western burrowing owl. Although ruderal habitat is not a
sensitive natural community and is common both locally and regionally, the
permanent loss of ruderal habitat that could potentially be occupied by Western
burrowing owl would be considered a substantial adverse effect. Although the
habitat is not currently occupied by burrowing owls, the species is known to
occur near the corridor and could colonize currently unoccupied habitat before
construction begins. Mitigation to minimize these effects has been identified in
the EIS/EIR.

Cultural Resources

There are several known archaeological resources in the area of potential effects.
Also, the Capitol Expressway Corridor has high sensitivity for the presence of
additional archaeological sites. Ground-disturbing activities associated with
construction of the Recommended Light Rail Alternative, such as grading and
excavation at proposed park-and-ride lots, have the potential to adversely affect
known and unknown archaeological resources in the corridor. Mitigation to
minimize these effects has been identified in the EIS/EIR.

Geology

The alignment of the Recommended Light Rail Alternative and Eastridge Transit
Center park-and-ride lot would be located in an area that may be susceptible to
lateral spreading, subsidence, and collapse. Soils and underlying geologic
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materials that are susceptible to lateral spreading, subsidence, and collapse could
increase the risk of structural loss, injury, or death. Mitigation to minimize these
effects has been identified in the EIS/EIR.

Hazardous Materials

The Light Rail Alternative alignment would vary from at, above, and below the
existing grade of the roadway along Capitol Expressway. Construction of the
park-and-ride lots would involve subsurface drilling, which could lead to a
finding of contaminated soil or groundwater. Subsurface drilling in or near sites
identified as an environmental concern could also result in the accidental release
of hazardous substances into the environment. Mitigation measures to minimize
this adverse effect have been identified in the EIS/EIR. Specifically, the EIS/EIR
recommends that soil samples be taken at proposed park-and-ride lot facilities
(only where grading is planned) to determine the presence or absence of banned
pesticides. If soil samples indicate the presence of any contaminant in hazardous
quantities, VTA shall contact the Regional Water Quality Control Board
(RWQCB) and California Department of Toxic Substances Control (DTSC) to
determine the level of any necessary remediation efforts. These soils shall be
remediated in compliance with applicable laws.

Hydrology and Water Quality

Construction of park-and-ride facilities has the potential to increase the amount
of impervious surfaces. There could be impacts from violation of water quality
standards or waste discharge requirements, creation or contribution of additional
runoff, and alterations in existing drainage patterns. However, because the
corridor is largely urbanized, the additional contribution to runoff would be
considered minimal. The amount of new impervious surfaces associated with the
expansion of the Eastridge Transit Center is not expected to exceed the capacity
of the existing or planned drainage systems. The facility could generate new
sources of contamination, including sediment, pesticides, oil and grease, metals,
bacteria, and trash. Mitigation to minimize these effects has been identified in
the EIS/EIR.

Land Use

Commercial and public land uses are located on the west side of Capitol
Expressway in the vicinity of the Eastridge Transit Center. Eastridge Mall is
located between Tully and Quimby Roads. The existing uses at this site would
not require a change in zoning to accommodate the proposed park-and-ride lot.

Noise

The primary sources of noise at stations with park-and-ride lots are buses
entering and exiting the station, bus idling, and associated traffic. The Eastridge

3-95



Transit Center is the only facility being expanded with additional parking. The
Eastridge Transit Center is adjacent to Eastridge Mall and not near any noise-
sensitive land uses. Therefore, the Recommended Light Rail Alternative stations
with park-and-ride facilities would not result in substantial vehicle-related noise
impacts.

Safety and Security

The new rail stations along the Recommended Light Rail Alternative alignment
would create activity centers with increased pedestrian activity, automobile and
bus drop-offs and loadings, and park-and-ride traffic at five locations. Similar to
other public facilities, transit facilities such as trains, buses, stations, or park-and-
ride lots may be potential targets for crime. The most common type of crime at
such facilities is vandalism, including the defacement of property with graffiti.
Automobile vandalism and theft from vehicles left in park-and-ride lots also
occurs occasionally. More-serious crimes, such as robbery and assault, are rarely
committed at such facilities. Mitigation to minimize these effects has been
identified in the EIS/EIR.

Socioeconomics

The Eastridge Transit Center would be reconfigured to make the site more
efficient and promote easy transfer between light rail and bus. The modifications
to Eastridge Loop Road and the locations of the bus bays would accommodate
the light rail station. The facility would also have improved lighting,
landscaping, and pedestrian and bicycle features. The preliminary site layout
indicates that the footprint for the light rail station would be the same for an at-
grade or aerial station, and no displacement of businesses would occur. The
initial total park-and-ride capacity of the proposed Eastridge Transit Center and
Ocala Avenue park-and-ride lots is 266 parking spaces. An expansion of the
park-and-ride facility at the Eastridge Transit Center would necessitate a future
agreement between VTA and the Eastridge Mall administration. Mitigation to
minimize the effects of the anticipated acquisitions has been identified in the
EIS/EIR.

Utilities

At the Eastridge Transit Center, the surfaces to be used for the expanded park-
and-ride lot are already covered by impervious surfaces; there would be little or
no effect on the storm drain system at this location. There are no further utility
issues for the expansion of the park-and-ride facilities at the Eastridge Transit
Center.
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Visual Quality

Consistent with the rest of the VTA LRT system, implementation of the
Recommended Light Rail Alternative would result in almost 24-hour operations.
The proposed operations would require lighting to be provided at the proposed
park-and-ride lot 24 hours per day. Such lighting is commonly used at the
existing stations and lots. This lighting would slightly increase light and glare
affecting residences in the Capitol Expressway Corridor. This would be
considered an adverse effect. Mitigation to minimize these effects has been
identified in the EIS/EIR.

Response to Comment F2-14

At its meeting on August 5, 2004, the DTEV PAB selected the option to expand
VTA’s existing park-and-ride lot at the Eastridge Transit Center with an initial
phase of up to 266 spaces. Ridership studies show that park-and-ride lot users
come from areas that do not have access to the transit system from buses.

Park-and-ride facilities will be available for use by Capitol Expressway light rail
passengers. Three of the future light rail stations along the Capitol Expressway
LRT Line already have park-and-ride facilities constructed next to them: the
Alum Rock Station, Eastridge Transit Center, and Capitol Station (State Route
87). As part of the Recommended Light Rail Alternative, the facility at the
Eastridge Transit Center would be redesigned and expanded to satisfy future
demand when the light rail station is constructed. Volume I, Chapter 4,
Environmental Analysis, Section 4.2, Transportation, Table 4.2-13, Proposed
Park-and-Ride Sites and Estimated Demand and Capacity for the Light Rail
Alternative (to SR 87) presents information about the five park-and-ride lots.

A range of park-and-ride demand is noted in Table 4.2-13, which is based on
projected demand from 2010 to 2025. The modeling process used to estimate
park-and-ride demand tends to overestimate the number of people arriving at a
light rail station and parking their car for the day. Historically, VTA has found
that more individuals arrive by walking, being dropped off, or transferring from a
bus than estimated by the model, resulting in an overestimation of the park-and-
ride demand. The park-and-ride demand projection included both parking spaces
that will be occupied by a vehicle during the majority of the day, as well as for
kiss-and-ride drop-offs. Approximately 5% of the park-and-ride spaces will be
designed and signed for kiss-and-ride.

To clarify the discussion regarding usage of the proposed park-and-ride lots, on
page 4.2-11 of Volume I, Chapter 4, Environmental Analysis, Section 4.2,
Transportation, the first paragraph has been revised to read as follows.

Projected Park-and-Ride Demand

Park-and-ride facilities will be available for use by Capitol Expressway light
rail passengers. Historically, VIA has found that more light rail passengers
arrive at the stations by walking, being dropped off or transferring from buses
than estimated by the travel demand model. This results in an overestimation of
the park-and-ride demand. The park-and-ride demand projection included both
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parking spaces that will be occupied by a vehicle during the majority of the day,
and also for kiss-and-ride drop offs. Approximately 5% of the park-and-ride
spaces will be designed for kiss-and-ride drop offs. Table 4.2-13 provides the
projected demand and capacity for each park-and-ride lot. Both the Alum Rock
and SR 87 (Capitol) sites are existing park-and-ride lots that have sufficient
existing capacity to accommodate the Light Rail Alternative. The Ocala Avenue
and Eastridge Transit Center sites are located close together and essentially
serve the same area. Therefore, they have been grouped together. Initially, 266
spaces are proposed to be provided at the Eastridge Transit Center on property
currently owned by VTA and on property to be acquired from the Eastridge
Shopping Center. The Monterey Highway site has three park-and-ride lot
optional locations to accommodate the demand.

The impact discussions in TRN-3 and TRN-4 state that the Light Rail Alternative
would not impede any access currently offered from Capitol Expressway and that
on-street parking, which is not currently permitted on Capitol Expressway, would
continue to be available on the side streets in the area. No adverse direct,
indirect, or camulative effects from the park-and-ride lots to the surrounding
community were identified in the Draft EIS/EIR.

Response to Comment F2-15

The EIS/EIR identifies mitigation for non-point-source pollution from the
parking facilities. As specified on page 4.12-17 of Volume I, Chapter 4, Section
4.12, Mitigation Measure HYD-12, VTA shall ensure that new stormwater inlets
at parking lots include trash grates and maintainable silt traps, and that outlet
structures provide for proper energy dissipation in accordance with standard
specifications for storm drainage. VTA shall also ensure that regular
maintenance of parking facilities includes a program to clean curbside pavement
areas of litter, fuel, and oils spills. In addition, storm drain inlet traps shall be
inspected at least annually and cleaned as required.

Response to Comment F2-16

At its meeting on August 5, 2004, the DTEV PAB selected the following vertical
alignment options between the Alum Rock Station and Nieman Boulevard:

m  Aecrial alignment from Alum Rock Avenue over the northbound lanes of
Capitol Avenue and continuing in an aerial alignment into the median of
Capitol Expressway over Story Road (includes an aerial station at Story
Road) with access via pedestrian overcrossings.

®  Pedestrian overcrossings to the at-grade Ocala/Cunningham Avenue Station.

m  Depressed (cut-and-cover) section under Tully Road returning to an at-grade
station within the Eastridge Transit Center.

B Side-running depressed alignment from Eastridge Transit Center to south of
Quimby Road.
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Project-level decisions on the vertical alignment options from Nieman Boulevard
to SR 87 have been deferred until land use and transportation decisions
associated with the U.S. 101 Central Corridor Study and Evergreen Smart
Growth Strategy have been further developed and approved. As a result, it is not
necessary to modify the Final EIR to include more discussion of the vertical
alignment options between the Alum Rock Station and Nieman Boulevard that
were not selected by the DTEV PAB and the vertical alignment options between
Nieman Boulevard and SR 87.

The Light Rail Alternative alignment and proposed design options that consist of
aerial structures and tunneling facilities for each segment of the initial phase of
the light rail corridor are as listed below.

Alum Rock Station to Story Road Station

m  Capitol Avenue/Capitol Expressway and Story Road Aerial Alignment
m  Capitol Avenue/Capitol Expressway Tunnel/Story Road Aerial Option
w  Capitol Avenue/Capitol Expressway/Story Road Tunnel Option

Story Road Station

®  Story Road Aerial Station with a Pedestrian Overcrossing
®  Story Road Aerial Station with Median Access Option
m  Story Road Station with a Depressed, Open-Air Station Option

Story Road Station to Eastridge Transit Center

®  North of Eastridge Transit Center Tunnel with At-Grade Station Alignment
®  North of Eastridge Transit Center Aerial Crossing with Aerial Station Option

Eastridge Transit Center to Nieman Boulevard Station

®  South of Eastridge Transit Center Tunnel Alignment
®  South of Eastridge Transit Center Aerial Crossing Option

®  South of Eastridge Transit Center Side-Running/Tunnel at Nieman
Boulevard Option

m  South of Eastridge Transit Center Side-Running/Cut and Cover Option
®  South of Eastridge Transit Center Side-Running Depressed At-Grade/Aerial

Option
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The direct, indirect, and cumulative impacts anticipated from the construction
and operation of aerial structures and tunneling facilities have been discussed in
the Draft EIS/EIR. To support this statement, the direct and cumulative impacts
have been compiled below for each of the resource areas. Indirect impacts are
found in Volume I, Chapter 5, Section 5.6. For construction impacts, please refer
to Volume I, Chapter 4, Section 4.19.

The impacts noted below are specific to the aerial structures and tunneling
facilities. However, because the construction and operation of the aerial
structures and tunneling facilities are included with the Light Rail Alternative,
many of the impacts resulting from the construction and operation of the Light
Rail Alternative also result from the construction and operation of aerial
structures and tunneling facilities.

Transportation

There are no adverse effects to transportation resulting specifically from the
operation of the aerial structures and tunneling facilities.

Air Quality

There are no adverse effects to air quality resulting specifically from the
operation of the aerial structures and tunneling facilities.

Biological Resources

There are no adverse effects to biological resources resulting specifically from
the operation of the aerial structures and tunneling facilities.

Cultural Resources

There are several known archaeological resources in the area of potential effects.
Also, the Capitol Expressway Corridor has high sensitivity for the presence of
additional archaeological sites. Ground-disturbing activities associated with
construction of the Light Rail Alternative and proposed design options, such as
grading and excavation at proposed below-grade sections, have the potential to
adversely affect known and unknown archaeological resources in the corridor.
Specifically, the South of Eastridge Transit Center Tunnel Alignment could
affect CA-SCI-327. Mitigation measures to minimize these effects have been
identified in the EIS/EIR.
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Geology

The alignment of the Light Rail Alternative including aerial structures and
tunneling facilities would be located in an area that may have expansive soils and
may be susceptible to strong seismic ground shaking, seismic-related ground
failure (including liquefaction), lateral spreading, subsidence, and collapse.
Expansive soils and underlying geologic materials that are susceptible to seismic-
related ground failure (including liquefaction), lateral spreading, subsidence, and
collapse could increase the risk of structural loss, injury, or death. Mitigation
measures to minimize these effects have been identified in the EIS/EIR.

Hazardous Materials

There are no adverse effects to hazardous materials resulting specifically from
the operation of the aerial structures and tunneling facilities.

Hydrology and Water Quality

Aerial structures and tunneling facilities have the potential to increase the amount
of impervious surface in the Capitol Expressway Corridor area. However,
because the corridor is largely urbanized, the additional contribution to runoff
would be considered minimal. The increase in impervious surface could,
however, generate new sources of contamination, including sediment, pesticides,
oil and grease, metals, bacteria, and trash. In addition to increasing impervious
surfaces, aerial structures and tunneling facilities may be constructed in Federal
Emergency Management Agency—identified flood hazard areas; therefore, these
structures could impede or redirect flood flows, and expose these and other
building, as well as people using these structures, to flood-related hazards.
Moreover, the construction of aerial structures and tunneling facilities could
temporarily alter drainage patterns. Mitigation measures to minimize these
effects have been identified in the EIS/EIR.

Land Use

There are no adverse effects to hazardous materials resulting specifically from
the operation of the aerial structures and tunneling facilities.

Noise and Vibration

Severe noise impacts are projected at four Category 2 (residential) land uses on
the west side of the alignment in the Eastridge Transit Center to Aborn Road
segment between Quimby and Aborn Roads under the South of Eastridge Transit
Center Side-Running/At-Grade/Aerial Option. The noise impacts result from the
proximity of the LRT tracks (40 feet) and the presence of the elevated structure.
Because of the elevated structure, the existing ground-level noise barriers at this

3-101



location would be ineffective at shielding the noise from LRT operations.
Mitigation measures to minimize these effects have been identified in the
EIS/EIR.

Severe vibration impacts will occur with the Light Rail Alternative and the
proposed options at the following Category 2 (residential) land uses. Although
shredded tires to mitigate vibration impacts are included as a component of the
Light Rail Alternative design, these impacts would still result.

Capitol Avenue/Capitol Expressway and Story Road Aerial
Alignment, West Side

There is one residence at this location projected to have vibration impact with the
inclusion of shredded tires as a design feature. The vibration impact results from
the proximity of the tracks (40 feet) to the residences.

South of Eastridge Transit Center Tunnel Alignment (Quimby Road
to Aborn Road), East Side

There are 33 residences at this location projected to have vibration impact with
the inclusion of shredded tires as a design feature. The vibration impacts result
from the proximity of the tracks (65 feet) to the residences and the speed of the
LRT vehicles (50 mph).

South of Eastridge Transit Center Aerial Crossing Option (Only with
Eastridge Aerial Station Option), East Side

There are eight residences at this location projected to have groundborne
vibration impact with the inclusion of shredded tires as a design feature. The
vibration impacts result from the proximity of the tracks to the residences

(90 feet) and the speed of the LRT vehicles (55 mph).

South of Eastridge Transit Center Side-Running/Tunnel at Nieman
Boulevard Option, East Side

There are four residences at this location projected to have groundborne vibration
impact and none projected to have groundborne noise impact with the inclusion
of shredded tires as a design feature. The impacts result from the proximity of
the tracks to the residences (75 feet) and the speed of the light rail vehicles (50
mph).

South of Eastridge Transit Center Side-Running/Tunnel at Nieman
Boulevard Option, West Side

There are 20 residences at this location projected to have groundborne vibration
impact and 25 projected to have groundborne noise impact with the inclusion of
shredded tires as a design feature. The impacts result from the proximity of the
tracks to the residences (60 feet) and the speed of the LRT vehicles (53 mph).

South of Eastridge Transit Center Side-Running At Grade/Aerial
Option, West Side

There are 22 residences at this location projected to have groundborne vibration
impact and 24 projected to have groundborne noise impact with the inclusion of
shredded tires as a design feature. The impacts result from the speed of the light
rail vehicles (53 mph).
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South of Eastridge Transit Center Side-Running/At-Grade/Aerial
Option, East Side

There are four residences at this location projected to have groundborne vibration
impact and 36 projected to have groundborne noise impact with the inclusion of
shredded tires as a design feature. The vibration impacts result from the speed of
the LRT vehicles (50 mph).

There are no vibration impacts at institutional receptors for any of the proposed
options. Mitigation measures to minimize groundborne vibration impacts have
been identified in the EIS/EIR.

Safety and Security

There are no adverse effects to safety and security resulting specifically from the
operation of the aerial structures and tunneling facilities.

Socioeconomics

A discussion of acquisitions related to the alignments and proposed design
options of the initial phase is provided below. Mitigation measures to minimize
the effects of the anticipated acquisitions have been identified in the EIS/EIR.

Capitol Avenue/Capitol Expressway and Story Road Aerial
Alignment

Under the Light Rail Alternative, four residential properties near the Alum Rock
Station (one at Lombard Avenue and three just south of Highwood Drive) would
be acquired in full. Parts of the rear yards of three residential properties near
Lombard Avenue and one residential property near Mervyns Way would also
need to be acquired. This alternative would require the full acquisition of two
commercial properties and partial acquisition of five commercial properties
located near Story Road. A portion of four commercial properties along the
frontage road between Mervyns Way and Story Road would also be acquired.
Two of the commercial properties are currently being used by a church. In
addition, the portion of two commercial properties between Alum Rock Avenue
and Capitol Expressway would be acquired. Implementation of the Light Rail
Alternative would require a total of 21 acquisitions (six full and 15 partial).

Capitol Avenue/Capitol Expressway Tunnel/Story Road Aerial
Option

The Capitol Avenue/Capitol Expressway Tunnel/Story Road Aerial Option
would be similar to the Light Rail Alternative, except that it would not require
the full acquisition of two residential properties near the Alum Rock Station
because the portion of the alignment near the properties would be in a tunnel
underground instead of elevated. This option would require a total of 19
acquisitions (four full and 15 partial).
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Capitol Avenue/Capitol Expressway/Story Road Tunnel Option
The Capitol Avenue/Capitol Expressway/Story Road Tunnel Option would
require fewer residential and commercial acquisitions than the Light Rail
Alternative and the tunnel/aerial option. This option would require one full
residential acquisition, three partial residential acquisitions, and two partial
commercial acquisitions near Lombard Avenue. However, this option would
require more acquisitions near Story Road, including one full commercial
acquisition and four partial commercial acquisitions near Story Road. Two full
residential acquisitions and three partial acquisitions would also be required
between Sussex Drive and Tudor Court. One of the partial residential
acquisitions would involve an undetermined number of units at an apartment
building. This option would require a total of 16 acquisitions (four full and 12
partial).

North of Eastridge Transit Center Tunnel with At-Grade Station
Alignment (Including Ocala Avenue Double Southbound Left Turn
Station)

In this segment, implementation of the Light Rail Alternative would require a
total of 23 acquisitions (three full and 20 partial). Three full residential
acquisitions and 15 partial residential acquisitions along both sides of Capitol
Expressway between Woodmoor Drive and Ocala Avenue would be needed.
Portions of five commercial properties would need to be acquired between Ocala
Avenue and Tully Road, including portions of the PG&E right-of-way (15,000
square feet) near Ocala Avenue and Reid-Hillview Airport (33,525 square feet).
The electrical towers and gas pipelines within the PG&E right-of-way would
need to be relocated to other locations within the remaining PG&E right-of-way
or to nearby new right-of-way, if feasible.

North of Eastridge Transit Center Tunnel with At-Grade Station
Option (Including Between Ocala and Cunningham Station Option)
The North of Eastridge Transit Center Tunnel with At-Grade Station Option
(including Between Ocala and Cunningham Station Option) would be similar to
the Light Rail Alternative. However, the station would be moved to the south,
resulting in nine fewer residential acquisitions and two partial residential
acquisitions instead of full acquisitions between Woodmoor Drive and Ocala
Avenue. South of Ocala Avenue, there would be six additional partial residential
acquisitions, which would be necessary to accommodate the widening of the
tracks to go around the station in the median of the expressway. This option
would require a total of 20 acquisitions (one full and 19 partial).

North of Eastridge Transit Center Tunnel with At-Grade Station
Option (Including Cunningham Avenue Station Option)

The North of Eastridge Transit Center Tunnel with At-Grade Station Option
(including Cunningham Avenue Station Option) would be similar to the Light
Rail Alternative. However, the station would be moved south to Cunningham
Avenue, resulting in nine fewer partial residential acquisitions and one partial
instead of full acquisition near the Capitol Expressway/Ocala Avenue
intersection. South of Ocala Avenue, there would be 17 additional partial
residential acquisitions, two additional full residential acquisitions, and an two
additional partial commercial acquisitions, which would be necessary to realign
Capitol Expressway to accommodate the station at Cunningham Avenue and to
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accommodate sidewalks and landscaping adjacent to the expressway. This
option would require a total of 35 acquisitions (four full and 31 partial).

North of Eastridge Transit Center Aerial Crossing with Aerial Station
Option ,

The North of Eastridge Transit Center Aerial Crossing with Aerial Station Option
would require a total of 27 acquisitions (three full and 24 partial). Four
additional partial commercial acquisitions would be necessary with this option.

South of Eastridge Transit Center Tunnel Alignment (Including
Nieman Median Station)

In this segment, implementation of the Light Rail Alternative would require a
total of 23 acquisitions (three full and 20 partial). Three full residential
acquisitions and 15 partial residential acquisitions along both sides of Capitol
Expressway between Woodmoor Drive and Ocala Avenue would be needed.
Portions of five commercial properties would need to be acquired between Ocala
Avenue and Tully Road, including portions of the PG&E right-of-way (15,000
square feet) near Ocala Avenue and Reid-Hillview Airport (33,525 square feet).
The electrical towers and gas pipelines within the PG&E right-of-way would
need to be relocated to other locations within the remaining PG&E right-of-way
or to new right-of-way nearby, if feasible.

South of Eastridge Transit Center Aerial Crossing Option (Including
Nieman Median Station)

The South of Eastridge Transit Center Aerial Crossing Option (including Nieman
Median Station) would require the partial acquisition of one more commercial
parcel than the Light Rail Alternative. However, some acquisitions may be
slightly larger or smaller than the Light Rail Alternative.

South of Eastridge Transit Center Side-Running At-Grade/Tunnel at
Nieman Boulevard Option (Including Nieman West Side Station)

The South of Eastridge Transit Center Side-Running At-Grade/Tunnel at Nieman
Boulevard Option (including Nieman West Side Station) would be similar to the
Light Rail Alternative. However, it would require nine fewer partial residential
acquisitions and one more commercial acquisition (the PG&E easement) due to
the relocation of the Nieman Median Station to the west side of Capitol
Expressway, and the exclusion of new sidewalks and landscaping northeast of
Nieman Boulevard. This option would require the acquisition of an additional
93,385 square feet from two commercial parcels to accommodate the station.

South of Eastridge Transit Center Side-Running/Cut and Cover
Tunnel Option (Including Nieman West Side Station)

Acquisitions for the South of Eastridge Transit Center Side-Running/Cut and
Cover Tunnel Option (including Nieman West Side Station) would be identical
to the South of Eastridge Transit Center Side-Running At-Grade/Tunnel at
Nieman Boulevard Option.

South of Eastridge Transit Center Side-Running Depressed At-
Grade/Aerial Option (Including Nieman West Side Station)
Acquisitions for the South of Eastridge Transit Center Side-Running Depressed
At-Grade/Aerial Option (including Nieman West Side Station) would be similar
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to the South of Eastridge Transit Center Side-Running/Trench and Tunnel Option
(including Nieman West Side Station). However, this option would require one
fewer partial commercial acquisition.

Utilities

Facilities associated with this alternative include the guideway and stations, park-
and-ride lots, and vehicle maintenance facilities. Most of the guideway would be
located in the existing Capitol Expressway right-of-way, often in the median.
Some of the guideway could be located on an aerial structure or underground,
depending on the alignment option selected; stations would be located at grade or
on aerial structures.

Locating the guideway and stations in the median of Capitol Expressway would
require relocation of the storm drains and manholes located under the median or
curb lanes, which would ensure that, following construction, the drains and
manholes could be reached without interfering with light rail system operations.
Storm drains and manholes would likely be relocated to adjacent lanes of the
expressway. Tunnels and aerial guideways would increase the amount of
impermeable surface slightly, but it is unlikely that these marginal increases
would have any substantial effect on storm drain facilities. Additionally, tunnels
and aerial guideways would include appropriate drainage facilities that would be
directed to the existing storm drain system. Mitigation measures to minimize the
impacts to utilities have been identified in the EIS/EIR.

Visual Quality

Changes to the existing visual character of the Capitol Expressway Corridor
would occur as a result of implementation of the Light Rail Alternative and the
proposed design options. Tunnels would not be visible to the observer.
However, most of these changes would include the construction of new station
features such as shelters and platforms, as well as the placement of new trackway
and aerial structures, which would adversely affect visual quality. Mitigation
measures to minimize the effects of the anticipated changes have been identified
in the EIS/EIR.

Response to Comment F2-17

The following text has been added to page 4.8-6 in Volume I, Chapter 4, Section
4.8.

Transmission Capacity

Transmission capacity refers to the maximum amount of electricity that can be
carried from a generating source to a utility provider. This capacity is a key
component in the electricity delivery system. Since the start of the electricity
crisis, some parts of the state electrical grid have occasionally not had adequate
capacity to transmit electricity to certain areas at a rate sufficient to satisfy the
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quantities of electricity demanded. Such parts are known as a “transmission
bottleneck.” One bottleneck occurs at a major transmission line betwéen
northern and southern California through the Central Valley, called Path 15.
According to the Western Area Power Administration (2002), PG&E plans to
increase the rating of Path 15 from 3,900 MW to 5,400 MW by 2004. Three
more examples of transmission improvements, all of which pertain specifically
to the Bay Area, are the 230-kilovolt (kV) Northeast San Jose Project, Tri-Valley
230-kV Underground Transmission Line, and the Jefferson Martin 230-kV
Transmission Project, which serves San Francisco, Daly City, and northern San
Mateo County. The first was completed in July 2003, and increased the
electricity importation capability in the San Jose area by 800 MW, or 35% of
the pre-improvement 2,300-MW transmission capability (San Jose Mercury
News 2003). The second upgrade, a 230-kV upgrade, was completed in
December 2003, and services the cities of Dublin, Livermore, Pleasanton, and
San Ramon, in addition to unincorporated areas of Alameda and Contra Costa
Counties that are adjacent to these cities. 230-kV transmission lines can
increase capacity by between 400 and 800 MW, depending on the types of
materials used (ABB 2001). The third upgrade, also a 230-kV upgrade, is still
in the planning process (Aspen Environmental 2003). The two completed
upgrades translate to about 1,400 MW in system upgrades for the Bay Area.
The third, if approved, would result in 600 MW more. In all, the state has added
the equivalent of 13,000 MW of transmission equipment with the implementation
of 124 transmission projects since January 2001, statewide (CPUC 2004).~-end

In addition, the following text has been revised on page 4.8-9 in Volume I,
Chapter 4, Section 4.8:

PeakPeriod-Demand-for-Electricity Generation and Transmission
The peak-period electricity demand by the Light Rail Alternative was
determined using the energy consumption factor for light rail vehicles obtained
from the Transportation Energy Book: Edition 22 (Oak Ridge National
Laboratory 2002) and the proposed headway and round-trip durations described
in Chapter 3, Alternatives Considered. Demand was calculated in megawatts
and compared to current estimates of future peak-demand for electricity and
supply-and electricity generating capacity and transmission capabilities within
the Cal-ISO-controlled grid. This is a cumulative analysis because it combines
the electricity demand estimates for the proposed project with statewide demand
when making the determination as to whether electricity generating and
transmitting infrastructure would be adequate to supply electricity to the
proposed project in addition to each of other existing and future electricity
consumers.

Response to Comment F2-18

In response to this comment, the following impact discussions have been revised
on pages 4.8-12 and 4.8-13 in Volume I, Chapter 4, Section 4.8.

! Assumes that the 230-kilovolt upgrades for the Tri-Valley project would result in 600 MW of transmission
capability.
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Environmental Consequences and Mitigation Measures of the Light
Rail Alternative

This analysis considers the effects of the Light Rail Alternative as outlined in
Chapter 3, Alternatives Considered. Additionally, the potential cumulative
effects of this alternative are considered in Chapter 5, Other CEQA and NEPA
Considerations, of this document.

E-7: Place a Substantial Demand on Regional Energy Supply

Analysis of VMT projections for 2010 and 2025 indicates that the Light Rail
Alternative would result in lower overall energy consumption as compared to
both of the No-Project Alternative (Table 4.8-1). The total energy consumed by
implementation of the Light Rail Alternative would be approximately

68,042 billion and 74,084 billion BTU in 2010 and 2025, respectively. These
BTU figures correspond to approximately 11.7 million and 12.7 million barrels
of oil, respectively. The No-Project Alternative would consume approximately
12.1 million and 13.1 million barrels of oil in 2010 and 2025, respectively.
Therefore, the Light Rail Alternative represents annual energy savings
equivalent to about 380,000 barrels of oil in 2010 and 2025, or about 3% of No-
Project Alternative energy consumption. Therefore, compared to the No-Project
Alternative, a beneficial effect would result from implementation of the Light
Rail Alternative. In considering the Light Rail Alternative relative to other
reasonably foreseeable transportation projects in the region with similar
electrical demands, it should be noted that the Baseline Alternative includes
both the BART Warm Springs Extension and additional Caltrain service. These
programmed projects have already been considered in the analysis.

Mitigation: No mitigation is required.

E-8: Significantly Increase Peak and Base Period Electricity
Demand

Electrical power demanded by the Light Rail Alternative would increase the
load on the Cal-ISO—ontrolled system by 1.87 MW during the peak period of
demand in 2010 and 2025, equivalent to the amount required to power about
1,870 average homes. Electricity supply and demand projections are not
available for 2025 because such large time horizons are uncertain—it is not
possible to predict capacity additions more than 23 years into the future
because they depend on fluctuating market conditions. However, it is useful to
compare the Light Rail Alternative rate of peak-period electricity usage to
currently available projections of future electricity reserves. As indicated in the
“Environmental Setting” section of this chapter, 2008, which is the most distant
year for which statewide €alISO-projections of demand and supply are

available, is forecasted to have an pealedemaﬂdﬂflabeuHSé%MW(Ga}#bﬂna

lectnc1ty surplus of
4,5005,210 MW. The additional load placed on the Cal-ISO grid by the Light
Rail Alternative would represent approximately 0.04% of the 2008 statewide
electricity surplus. Assuming current trends continue, the additional load on the
system would not be considered adverse.

Mitigation: No mitigation is required.

3-108



E-9: Increase Demand on Electricity Transmission Infrastructure

Although the potential for future electricity transmission bottlenecks exists,
deficiencies in the transmission capacity of the current grid system are being
addressed by projects such as the Path 15 upgrade (see Section 4.8.2), which has
been the electricity transmission bottleneck of biggest concern to the Cal-ISO.
Projects specific to the Bay Area could net up to 2,000 MW more transmission
capability, if the Jefferson-Martin transmission upgrade, addressed in the
“Environmental Setting” section of this chapter, is permitted and built. Even if
it is not, the Northeastern San Jose upgrade project added 35% to the electricity
importation capability of the San Jose area, taking it from a 2,300-MW capacity
to a 2,900-MW importation capability. The estimated 1.87-MW demand by the
Light Rail Alternative would represent 0.06% of the overall importation
capacity in the San Jose area. 1If the trend toward increased transmission
capacity continues, there would be sufficient capacity in the future to
accommodate the Light Rail Alternative in addition to existing and anticipated
Suture demand, including other reasonably foreseeable transportation projects.
Therefore, there would be no adverse effect on transmission infrastructure.

Mitigation: No mitigation required.

The comment also includes the statement that the development of a future High
Speed Train System is a reasonably foreseeable project. It should be noted that a
program-level EIS/EIR on that project was only recently circulated to the public.
In addition, the project is currently unfunded and requires an investment of more
than $33 billion. In May 2004, the state legislature voted to place a $9.95 billion
bond measure on the November 2006 statewide ballot to fund the first phase of
the project. Therefore, it will be 2 years before it is known whether there is any
funding for the project, and that is only if a statewide bond measure passes for
almost $10 billion. Therefore, it is highly speculative to say that the High Speed
Train System is a reasonably foreseeable project.
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State of California — The Resources Agency ARNOLD SCHWARZENEGGER, Governor
DEPARTMENT OF FISH AND GAME
http://www.dfg.ca.gov

POST OFFICE BOX 47
YOUNTVILLE, CALIFORNIA 94599
(707) 944-5500

May 26, 2004

Mr. Tom Fitzwater

Santa Clara Valley Transportation Authority
3331 North First Street, Building B

San Jose, CA 95134

Dear Mr. Fitzwater:

Draft Environmental Impact Report and
Environmental Impact Statement (EIR/EIS)
Capitol Expressway Corridor
Santa Clara County
SCH # 2001092014

Department of Fish and Game (DFG) personnel have reviewed
the above referenced document. The EIR/EIS evaluates the
potential impacts of extending light rail service from an
existing station at Alum Rock to the Eastridge Transit Center in
San Jose.

We are in general concurrence with the analysis,
identification of impacts, and proposed mitigations; however, we
recommend that the following two mitigations be revised to more
fully mitigate impacts:

Mitigation Measure Bio-7. This measure describes actions
proposed to minimize impacts to burrowing owls. The proposed
mitigations include preconstruction surveys to establish presence
or absence, establishment of an appropriate buffer around any
occupied burrows or, if a buffer is not possible, passive
eviction of owls. Insofar as they go, these measures should be
adequate. Because exclusion involves the assumed loss of an
occupied nest site, DFG recommends that the impact be more fully S1-1
mitigated through protection of offsite habitat. The mitigation
ratio should be 6.5 acres per owl pair or single owl. The
mitigation area should be in an area known to support burrowing
owls and as close to the impact location as is possible., The
mitigation area should be protected in perpetuity by an
appropriate instrument such as outright ownership, conservation
easement or mitigation bank, and supported by a suitable, non-
wasting endowment.

Conserving California’s Wildlife Since 1870
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Mr. Tom Fitzwater
May 26, 2004
Page 2

Mitigation Measure Bio-16. While in general agreement with
this process, we request that DFG be added as a consulting agency
to develop specific procedures if bats are found.

Please be advised this project may result in changes to fish
and wildlife resources as described in the California Code of
Regulations, Title 14, Section 753.5(d) (1) (A)~(G) 1. Therefore, a
de minimis determination is not appropriate, and an environmental
filing fee as required under Fish and Game Code Section 711.4(d)
should be paid to the Santa Clara Clerk on or before filing of
the Notice of Determination for this project.

Questions regarding this letter and further coordination on
these issues should be directed to Dave Johnston, Environmental
Scientist, at (831) 475-9065; or Scott Wilson, Habitat
Conservation Supervisor, at (707) 944-5584.

Sincerely,

(.

Robert W. Floerke
Regional Manager
Central Coast Region

cc: Office of Planning and Research
State Clearinghouse
Post Office Box 3044
Sacramento, CA 95812-3044

1 http://ccr.oal.ca.gov/. Find California Code of Regulations, Title 14 Natural Resources, Division 1, Section 753
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Letter S1, California Department of Fish and Game,
May 26, 2004

Response to Comment S1-1

New text has been added to Mitigation Measure BIO-7 in Section 4.4, Biological
Resources, under “4.4.3 Environmental Consequences and Mitigation Measures.”

Mitigation Measure BIO-7: Conduct Preconstruction Surveys for
Nesting and Wintering Western Burrowing Owls and Implement
Measures to Avoid or Minimize Adverse Effects if Owls Are Present
Preconstruction surveys for Western burrowing owls shall be conducted by a
qualified ornithologist before any development within the habitat identified in
Figure 4.4-1. These surveys, which shall include any potentially suitable habitat
within 250 feet of construction areas, shall be conducted no more than 30 days
before the start of site grading, regardless of the time of year in which grading
occurs. If breeding owls are located on or immediately adjacent to the site, a
construction-free buffer zone (typically 250 feet) around the active burrow must
be established as determined by the ornithologist in consultation with CDFG.
No activities, including grading or other construction work or relocation of owls,
would proceed that may disturb breeding owls. If owls are resident within

250 feet of the Project Area during the nonbreeding season a qualified
ornithologist, in consultation with CDFG, shall passively relocate (evict) the
owls to avoid the loss of any individuals if the owls are close enough that they or
their burrows could potentially be harmed by associated activities.

VTA will ensure that the loss of Western burrowing owl habitat in the project
area is replaced with habitat of equal or greater value. Habitat replacement
will be based on CDFG’s recommended habitat allocation of 6.5 acres for each
pair impacted. Location of the compensation habitat will be identified in
conjunction with CDFG through a mitigation agreement. Compensation habitat
may be located on or off site, depending on approval from CDFG. If necessary,
VTA will construct two artificial burrows for each occupied burrow lost or
rendered unsuitable as a result of construction activities. VTA will ensure that
the mitigation habitat (including artificial burrows) is maintained for owls in
perpetuity by an appropriate instrument such as a conservation easement or a
mitigation bank.

Response to Comment S$1-2

New text, which is highlighted and in italics, has been added to Mitigation
Measure BIO-16 in Section 4.4, Biological Resources, under “4.4.3
Environmental Consequences and Mitigation Measures.”

Mitigation Measure BIO-16: Conduct Preconstruction Survey of
Coyote Creek Overpass

A qualified biologist will conduct a preconstruction survey to determine
occupancy by roosting special-status bats. If it is determined that bats are
roosting beneath the bridge or in adjacent riparian habitat, then appropriate
modifications to construction time and method will be implemented. The
modifications will be developed through consultation with CDFG.

3-112



Modifications may include timing construction activities to avoid breeding
periods, establishment of buffers, or biological monitoring. In some cases bats
may be actively encouraged to avoid roosting in the area affected prior to the
onset of construction activities.

It should be noted that at its meeting on August 5, 2004, the DTEV PAB deferred
project-level decisions on the Phase 2 of the Light Rail Alternative between
Nieman Boulevard and SR 87, which includes Coyote Creek. As a result, no
impacts to roosting special-status bats at the Coyote Creek overpass are
anticipated.

Response to Comment S$1-3

VTA appreciates the comment provided by CDFG. VTA will submit the
applicable filing fee to the county clerk on or before filing the notice of
determination.
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June 8, 2004
M. Thomas Fitzwater
Santa Clara Valley Transportation Authority
3331 N. First Street, Building B
San Jose, CA 95134

_Dear Mr. Fitzwater:

Re: Santa Clara Valléy Transportation Authority (VTA) Draft Environmental Impact
Report (DEIR) for the Capitol Expressway Corridor; SCH# 2001092014

The California Department of Transportation (Department), Division of Aeronautics,
reviewed the above-referenced document with respect to airport-related noise and safety
impacts and regional aviation land use planning issues pursuant to the California
Environmental Quality Act (CEQA). The Division of Aeronautics has technical expertise in
the areas of airport operations safety and airport land use compatibility. The Division has
permit authority for public use airports, and we are a funding agency for airport projects.
The following comments are offered for your consideration. -

1. The Santa Clara Valley Transportation Authority (VTA) is considering three alternatives
for “improving direct transit service in the Capitol Expressway Corridor” within the City
of San Jose and Santa Clara County. They are the No-Project Alternative, Baseline

. Altemative and Light Rail Alternative.

S2-1

2. Reid-Hillview Airport is located adjacent to a portion of the Capitol Expressway Corridor
near Cunningham Avenue. The DEIR states on page 4.13-14, that although the Light
Rail Alternative would “encroach on existing airport land, VTA and airport authorities
would implement an agreement of use of the LRT (Light Rail Transit) line in this portion S2-2
of the corridor that would ensure that there would not be not be any conflicts with the
airport’s” policies or programs and the Light Rail Alternative would be in compliance
with Federal Aviation Administration (FAA) regulations.

3. To ensure that the Light Rail Alternative is in compliance with Federal Aviation
Regulation Part 77, “Objects Affecting Navigable Airspace,” the FAA may require
submission of a Notice of Proposed Construction or Alteration (Form 7460-1). For further
technical  information, please refer to the FAA web site at
http://www]1.faa.gov/ats/ata/ ATA400/ceaaa. html. The FAA Advisory Circular 150/5370- 523
2E entitled “Operational Safety on Airports During Construction” should also be
incorporated into the project design to identify any temporary construction-related impacts
(e.g. construction cranes, etc.). This advisory circular is available at
http.//www.faa.gov/ARP/publications/-acs/5370-2e.pdf.

“Caltrans improves mobility across California” 3-114



Mr. Thomas Fitzwater
June 8, 2004
Page 2

4. Under “Regulatory Setting” (pg. 4.13-6), the DEIR lists the “Santa Clara County Airports
Master Plan” as a relevant plan “reviewed to identify potential adverse effects” of the
proposed alternatives for Capitol Expressway Corridor. The list should also include the
“Land Use Plan for Areas Surrounding Santa Clara County Airport” which is the adopted
airport land use compatibility plan developed by the Santa Clara County Airport Land Use
Commission (ALUC). The proposal should also be submitted to the ALUC for a
consistency determination. :

5. In accordance with CEQA, Public Resources Code 21096, the Department’s Airport Land
Use Planning Handbook (Handbook) must also be utilized as a resource in the preparation
of environmental documents for projects within airport land use compatibility- plan
boundaries or if such a plan has not been adopted, within two nautical miles of an airport.
The Handbook is published on-line at http://www.dot.ca.gov/hg/planning/aeronaut/-

htmlﬁ]e/landuse.php.

6. Aviation plays a significant role in California’s transportation system. This role includes
the movement of people and goods within and beyond our state’s network of over 250
airports. Aviation contributes nearly 9% of both total state employment (1.7 million jobs)
and total state output ($110.7 billion) annually. These benefits were identified in a recent
study, “Aviation in California: Benefits to Our Economy and Way of Life,” prepared for
the Division of Aeronautics which is available at hitp://www.dot.ca.gov/ha/-
planning/aeronaut/. Among other things, aviation improves mobility, generates tax
revenue, saves lives through emergency response, medical and fire fighting services,
annually transports air cargo valued at over $170 billion and generates over $14 billion in
tourist dollars, which in turn improves our economy and quality-of-life.

7. We believe the protection of airports from incompatible land use encroachment is vital to
California’s economic future. Reid Hillview Airport is an economic asset that should be
protected through effective airport land use compatibility planning and awareness.
Although the need for compatible and safe land uses near airports in California is both a
local and a state issue, airport staff, airport land use commissions and airport land use
compatibility plans are key to protecting an airport and the people residing and working in
the vicinity of an airport. Consideration given to the issue of compatible land uses in the
vicinity of an airport should help to relieve future conflicts between airports and their
neighbors.

These comments reflect the areas of concern to the Department’s Division of Aeronautics with

Tespect to airport-related noise and safety impacts and regional airport land use planning
issues. We advise you to contact our district office concerning surface transportation issues.

“Caltrans improves mobility across California”
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Mr. Thomas Fitzwater
June 8, 2004
Page 3

Thank you for the opportunity to review and comment on this proposal. If you have any
questions, please call me at (916) 654-5314.

Sincerely,

SANDY HESNARD
Aviation Environmental Planner

c. State Clearinghouse

Santa Clara County ALUC
Santa Clara County Airports/Reid-Hillview

“Caltrans improves mobility across California”
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Letter S2, California Department of Transportation,
Aeronautics Division, June 8, 2004

Response to Comment S2-1

VTA acknowledges that three alternatives are under consideration for
“improving direct transit service in the Capitol Expressway Corridor”.

Response to Comment S$2-2

In the vicinity of Reid-Hillview Airport, the alignment of the Light Rail
Alternative would be in the median of Capitol Expressway. It is anticipated that
the construction of a sidewalk would use a sliver of land owned by Reid-Hillview
Airport that is currently vacant and separated from airport uses by a frontage
road. VTA will coordinate with the Santa Clara County Roads and Airports
Department on the acquisition of this property to ensure that there will not be any
conflicts with airport policies or programs.

Response to Comment S2-3

The following plan has been added to the list of land use plans and policies
applicable to the Capitol Expressway Corridor in Land Use, Section 4.13.2,
Existing Conditions:

B Land Use Plan for Areas Surrounding Santa Clara County Airport

Regarding the consistency determination, VTA is coordinating with the County
of Santa Clara’s Airport Land Use Commission (ALUC) on this project’s effect
on Reid-Hillview Airport. It is our understanding that the ALUC will only make
determinations on consistency if it is referred a project that requires a permit
from Santa Clara County (per email dated 7/29/04 from Dana Peak, Program
Manager, County of Santa Clara). If a permit is required for this project, the
ALUC will make a determination of consistency at that time.

Response to Comment S2-4

Land Use, Section 4.13.3, Environmental Consequences and Mitigation
Measures of the Light Rail Alternative, LU-11: Conflicts with Any Applicable
Land Use Plan, Policy, or Regulation of an Agency with Jurisdiction discusses
the Santa Clara County Airports Master Plan. It concludes that while the Light
Rail Alternative would encroach on airport land and require relocation of
electrical transmission towers, VT A would coordinate with airport authorities to
avoid any conflicts with the airport’s policies or programs. In particular, the
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relocated transmission towers would be no closer or taller than existing towers to
the airport. As a result, no substantial adverse effects were identified.

Regarding park-and-ride facilities, on August 5, 2004, the Downtown East
Valley (DTEV) Policy Advisory Board (PAB) recommended the expansion of
Eastridge Transit Center to 400 spaces, with an initial phase of up to 266 spaces.
Therefore, the Ocala park-and-ride facility that would have required Reid
Hillview Airport property is not recommended. Based on a review of the
recommended Light Rail Alternative (see Chapter 2 of Volume II), there does not
appear to be any conflicts with the Santa Clara County Airports Master Plan.

The DTEV PAB also selected the station option between Ocala and Cunningham
Avenues because of less roadway reconstruction, lower construction costs, and
fewer residential relocations. This station option would provide pedestrian
access with pedestrian overcrossings of Capitol Expressway in the vicinity of
Reid-Hillview Airport. Since the pedestrian overcrossings would be no closer or
taller than existing electrical transmission towers, no substantial adverse impacts
were identified.

In addition, VTA has added the following text to the list of land use plans and
policies applicable to the Capitol Expressway Corridor in Land Use, Section
4.13.2, Existing Conditions:

W Adirport Land Use Planning Handbook
As required by state law, VTA utilized the Airport Land Use PIanning Handbook

as a technical resource with respect to noise and safety compatibility issues in the
preparation of the environmental document.

Response to Comment S2-5
The comment is consistent with information provided in the Draft EIS/EIR and

does not raise any issue related to the adequacy of the report. It therefore does not
require further response.

Response to Comment S$2-6
VTA acknowledges the significant role aviation plays in California’s
transportation system and its contribution to state employment and the economy.

None of the project alternatives are anticipated to adversely affect the airport’s
facilities and operations.

Response to Comment S2-7

In Land Use, Section 4.13.3, Environmental Consequences and Mitigation
Measures, the Draft EIS/EIR evaluates conflicts with applicable land use plans,
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policies, or regulations. Because the Light Rail Alternative would encroach on
airport property and require the relocation of transmission towers in the vicinity
of the airport, VT A would coordinate closely with airport authorities to ensure
that there would not be any conflicts with the airport’s existing policies or
programs and is in compliance with Federal Aviation Administration regulations.
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Mr. Tom Fitzwater

VTA Environmental Planning Department
331 North First Street, Building B

San Jose, CA 95134-1927

Re:  Draft Environmental Impact Statement/ Draft Environmental Impact Report .
and Draft 4(f) Evaluation, Capitol Expressway Corridor
SCH Number 2001092014

Dear Mr. Fitzwater:

Thank you for giving Regional Water Quality Control Board (Water Board) staff the
opportunity to review the Draft Environmental Impact Statement/ Draft Environmental
Impact Report and Draft 4(f) Evaluation, Capitol Expressway Corridor (DEIR). The
DEIR evaluates the potential environmental impacts that might reasonably be anticipated
to result from providing light rail service along the Capitol Expressway Corridor in San
Jose. Water Board staff have the following comments on the DEIR.

Comment 1 . ‘ .

Section 4.4.2, Existing Conditions, Regulatory Setting, page 4.4-9 and 4.4-10. The
organization of this subsection is confusing. Although eight federal and state acts and/or
government codes are listed, only the implications of one of the laws, Section 404 of the
Clean Water Act (CWA) is described in any detail, under the heading, “Potential Waters of
the United States (Unverified)”. As written, this subsection.of the DEIR gives the
impression that waters of the United States are the most significant jurisdictional nexus for
regulatory oversight of biological resources.

The first paragraph under the subheading, “Potential Waters of the United States
(Unverified)”, should be revised to read as follows: $3-1

Silver, Thompson, Coyote, and Canoas Creeks occur within the Capitol Expressway
Corridor. These creeks contain jurisdictional waters of the United States under
Clean Water Act (CWA) Section 404 and are subject to CDFG jurisdiction under
California Fish and Game Code Sections 1601-1603. :

As is noted in the second paragraph of the section, the Army Corps of Engineers (ACOE),
under Section 404 of the CWA, has jurisdiction over the area below the ordinary high
water mark (OHW) of streams. Since all of these creeks have an OHW, they all contain

 jurisdictional waters of the U.S. There is also no question as to the jurisdiction of the
California Department of Fish and Game (CDFG) over these creeks.

Preserving, enhancing, and restoring the San Francisco Bay Area’s waters for over 50 years 3-120
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Mr. Fitzwater - 2 - DEIR Capitol Expressway Corridor San Jose

In addition, this subsection should be expanded to cover waters of the State. The Porter-
Cologne Water Quality Act gives the Water Board jurisdiction beyond areas under the
jurisdiction of the Army Corps of Engineers (ACOE). Waters of the State include areas of
the creek banks that are above OHW, as well as isolated wetlands that are not under the
jurisdiction of the ACOE. Activities in waters of the State that are outside of ACOE
jurisdiction may require Waste Discharge Requirements (WDRs) from the Water Board.

The State Water Resources Control Board has recently adopted General Waste Discharge
Requirements (GWDRs) for activities that occur in waters of the State that lie outside of
ACOE jurisdictional waters. Coverage under these GWDRs can be obtained by filing a
Notice of Intent (NOI) with the appropriate Regional Water Quality Control Board.

Comment 2 »

Section 4.4.3, Environmental Consequences and Mitigation Measures, BIO-8,
Temporary Disturbance of Riparian Forest During Construction, page 4.4-15.
Mitigation Measure BIO-8b should be revised to include Water Board jurisdiction over
activities on the creek banks.

Comment 3

Section 4.4.3, Environmental Consequences and Mitigation Measures, BIO-9,
Placement of Fill within Open Waters of the United States and Aquatic and Bare Soil
(Ruderal) Habitets under the Jurisdiction of the Califorr:ia Department of Fish and
Game, page 4.4-16. Mitigation Measure BIO-9 should be revised to include Water Board
jurisdiction over activities on creek banks. Although the last sentence of this mitigation
measure correctly notes that the Water Board should receive copies of monitoring reports,
the mitigation measure should be revised to note that either a CWA Section 401
Certification or WDRs will be required from the Water Board. VTA will be required to
develop permit conditions and mitigation measures in consultation with the Water Board,
as well as ACOE and CDFG. The mitigation measure is also incorrect in stating that
monitoring would occur for up to five years. Five years of monitoring is the minimum
acceptable period for mitigation monitoring. Monitoring can only be terminated with the
permission of the resource agencies, upon attainment of the success criteria for the
mitigation measures.

Comment 4

Section 4.12.2, Existing Conditions, State Plans and Policies, San Francisco Bay
Regional Water Quality Control Plan, , page 4.12-10. The list of Beneficial Uses in the
Coyote Creek watershed is incomplete. One of the existing beneficial uses is “preservation
of rare and endangered species”.

Preserving, enhancing, and restoring the San Francisco Bay Area’s waters for over 50 years 3-121
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Mr. Fitzwater - 3 - DEIR Capitol Expressway Corridor San Jose

Comment 5

Section 4.12.2, Existing Conditions, State Plans and Policies, National Pollution
Discharge Elimination System Storm Water Discharge Permits and Local Programs,
Santa Clara Valley Urban Runoff Pollution Prevention Program, page 4.12-11. The
Santa Clara Valley Urban Runoff Pollution Prevention Pro gram (SCVURPPP) implements
the National Pollutant Discharge Elimination System (NPDES) permit for stormwater
discharges in the portion of Santa Clara County that discharge to San Francisco Bay. The
discussion of NPDES permits at the top of page 4.12-11 should include the NDPES permit
that is held by SCVURPPP and the discussion of SCVURPPP should also acknowledge
that SCVURPPP is implementing an NDPES permit.

In SCVURPPP’s NDPES permit, NDPES Permit No. CAS0299718 (Regional Board Order
No. 01-024) for the discharge of urban runoff, provision C.3 has recently been revised to
provide enhanced performance standards for the management of stormwater at new
development and significant redevelopment. Effective October 15, 2003, projects that
result in the addition or replacement of more than 43,560 square feet of impervious surface
are required to design and implement stormwater treatment best management practices
(BMPs) to reduce stormwater pollution to the maximum extent practicable (MEP).
Subsection d of Provision C.3 presents the numeric sizing criteria for pollutant removal
treatment systems that are to be used in the design of stormwater treatment BMPs. These
sizing criteria will be applicable to components of the Capitol Expressway Corridor that

create or replace than 43,560 square feet of impervious surfzce, such as new parking lots or '

light rail stations.

Treatment BMPs are to be constructed that incorporate, at a minimum, the following
hydraulic sizing design criteria to treat stormwater runoff. As appropriate for each
criterion, local rainfall data are to be used or appropriately analyzed for the design of the
BMPs. '

Volume Hydraulic Design Basis: Treatment BMPs whose primary mode of action
depends on volume capacity, such as detention/retention units or infiltration
structures, shall be designed to treat stormwater runoff equal to:

1. the maximized stormwater quality capture volume for the area,
based on historical rainfall records, determined using the formula
and volume capture coefficients set forth in Urban Runoff Quality
Management, WEF Manual of Practice No. 23/ ASCE Manual of
Practice No. 87, (1998), pages 175-178 (e.g., approximately the 85™
percentile 24-hour storm runoff event); or
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2. the volume of annual runoff required to achieve 80 percent or more
capture, determined in accordance with the methodology set forth in
Appendix D of the California Stormwater Best Management
Practices Handbook, (1993), using local rainfall data.

Flow Hydraulic Design Basis: Treatment BMPs whose primary mode of action
depends on flow capacity, such as swales, sand filters, or wetlands, shall be sized to
treat:

10% of the 50-year peak flow rate; or

2. the flow of runoff produced by a rain event equal to at least two
times the 85th percentile hourly rainfall intensity for the applicable
area, based on historical records of hourly rainfall depths; or

3. the flow of runoff resulting from a rain event equal to at least 0.2
inches per hour intensity.

Parking lots, light rail stations, and other facilities with more than an acre of impervious
surfaces will be required to meet these treatment standards. Water Board staff strongly
encourage the use of landscape-based stormwater treatment measures, such as biofilters -
and vegetated swales, to manage runoff from the project sites. Since landscape-based
- stormwater treatment measures require that some of the site surface area be set aside for
their construction, the proper sizing and placement of these features should be evaluated
“early in the design process to facilitate incorporation of the features into the site
landscaping. Regional Board staff discourage the use of inlet filter devices for stormwater
management. Filtration systems require a maintenance program that is adequate to
maintain the functional integrity of the systems and to ensure that improperly maintained
filtration devices do not themselves become sources of stormwater contaminants or fail to
function. Regional Board staff have observed problems with the use of inlet filter inserts,
since these devices requlre high levels of maintenance and are easily clogged by leaves or
other commonly occurring debris, rendering them ineffective. Research conducted by the
California Department of Transportation has demonstrated that inlet filters can be clogged
by a single storm event. The study found that these devices required maintenance before
and after storm events as small as 0.1 inch of rain. In addition, trash, debris, and sediment
in the catchment had a significant impact on the frequency of maintenance'. Therefore,
adequate maintenance of inlet filters to provide MEP water quality treatment would be -
prohibitively expensive and impractically time consuming.

! Othmer, Friedman, Borroum and Currier, November 2001 Performance Evaluation of Structural BMPs:
Drain Inlet Inserts (Fossil Filter™ and StreamGuard™) and Oil/Water Separator, Sacramento, Caltrans.
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Regional Board staff recommend that the VTA refer to Start at the Source, a design
guidance manual for storm water quality protection, for a fuller discussion of the selection
of stormwater management practices. This manual provides innovative procedures for
designing structures, parking lots, drainage systems, and landscaping to mitigate the
impacts of stormwater runoff on receiving waters. This manual may be obtained from the
Santa Clara Valley Urban Runoff Pollution Prevention Program’s website

(www.scvurppp.org) or by e-mailing a request to the e-mail address in the last paragraph of
this letter. :

Additional innovative techniques for incorporating structural stormwater BMPs into urban
design, such as infiltration planter boxes, can be found in Portland, Oregon’s 2002
Stormwater Management Manual, which can be obtained at

www.cleanrivers-pdx.org/tech resources/2002 swmm.htm.

Comment 6

Section 4.12., Environmental Consequences and Mitigation Measures, HYD-12,
Creation or Contribution of Additional Runoff, Including Increasing Additional Sources
of Polluted Runoff. page 4.12-17. As noted in Comment 5, the Santa Clara Valley Urban
Runoff Pollution Prevention Program (SCVURPPP) is overseeing the implementation of
Santa Clara County’s NPDES permit for stormwater discharges from new development
and significant redevelopment. Under the terms of the NPDES permit, projects that create
or replace one or more acres of impervious surfaces are required to meet the treatment
standards presented in Comment 5, above. Please revise Mitigation Measure HYD-12 to
included designing facilities that include appropriately sized post-construction stormwater
management BMPs.

Comment 7

Section 4.17.3, Environmental Consequences and Mitigation Measures of the Light Rail
Alternative, HYD-14, Creation or Contribution of Additional Runoff, Including
Increasing Additional Sources of Polluted Runoff. page 4.12-17. As noted in Comment
6, the use of trash grates and silt traps at new stormwater inlets in parking lots will not
meet the post-construction treatment requirements required by SCVURPPP’s NPDES
permit for stormwater discharges from new development and significant redevelopment.
Please revise Mitigation Measure HYD-14 to included designing facilities that include
appropriately sized post-construction stormwater management BMPs.
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Thank you for the opportunity to comment on the DEIR. If you have any questions, please
contact me at (510) 622-5680 or by e-mail at bkw@rb2.swrcb.ca.gov.

Sincerely,

A Wy

Brian Wines _
Water Resources Control Engineer _
Alameda-Santa Clara Watershed Section

cc State Clearinghouse, P.O. Box 3044, Sacramento, CA 95812-3044
Santa Clara Valley Water Control District, Attn: Sue Tippets, Community Projects
Review Unit, 5750 Almaden Expressway, San Jose, CA 95118-3686
- CDFG, Central Coast Region, Attn: Robert Floerke, Regional Manager, P.O. Box
47, Yountville CA 94599
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STATE OF CALIFORNIA '--g"* "’E
Governor’s Office of Planning and Research _ % ﬁ =
. LD
State Clearinghouse and Planning Unit 4"’_"'“““@
_ , . R ’ _ Jan Boel
Schwarzenegger : ; _ : ' Acting Director

Governor

June 16, 2004

Tom Fitzwater : -
Santa Clara Valley Transportation Authority
3331 North First Street ’
Building B |

San Jose, CA 95134

Subject: Capitbl Expressway Corridor
SCH#: 2001092014 -

. Dear Tom Fitzwater;

~ The enclosed comment (s) on your Draft EIR was (were) received by the State Clearinghouse after the end
of the state review period, which closed on June 11, 2004. We are forwarding these comments to you
because they provide information or raise issues that should be addressed in your final environmental
document. '

The California Environmental Quality Act does not require Lead Agencies to respond to late comments.
However, we encourage you to incorporate these additional comments into your final environmental
document and to consider them prior to taking final action on the proposed project.

Please contact the State Clearinghouse at :(916) 445-0613 if you have any questions conceming the
environmental review process. If you have a question regarding the above-named project, please refer to
the ten-digit State Clearinghouse number (2001092014) when contacting this office.

- Sincerely,

\jomz Cobe T
) Terry Roberts ' :

. Senior Planner, State Clearinghouse

Enclosures
cc: Resources Agency

1400 TENTH STREET P.0.BOX 3044 SACRAMENTO, CALIFORNIA 95812-3044
TEL (916) 445-0613 FAX (916) 323-3018 www.opr.ca.gov
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Letter S3, San Francisco Bay Regional Water Quality
Control Board, June 9, 2004

Response to Comment S3-1

Page 4.4-10 in Volume I, Chapter 4, Section 4.4 has been revised to read as
follows:

Waters of the United States (Unverified)

Silver, Thompson, Coyote, and Canoas Creeks occur within the Capitol
Expressway Corridor. These creeks contain petential-jurisdictional waters of the
United States under Clean Water Act (CWA) Section 404 and may be subject to
CDFG jurisdiction under California Fish and Game Code Sections 1601-1603.

Waters of the State of California

“Waters of the state” are defined in the Porter-Cologne Water Quality Control
Act as any surface water or groundwater, including saline waters, within the
boundaries of the state. Within the Capitol Expressway Corridor, waters of the
State include areas of the creek banks that are above the OHWM, as well as
isolated wetlands that are not under the jurisdiction of the Corps. Activities in
waters of the State that are outside of Corps jurisdiction may require Waste
Discharge Requirements (waste discharge requirements) from the San
Francisco Bay Regional Water Quality Control Board (RWQCB). In addition,
the State Water Resources Control Board (SWRCB) has recently adopted
General Waste Discharge Requirements (Gwaste discharge requirements) for
activities that occur in waters of the State that lie outside of Corps jurisdictional
waters.

It should be noted that at its meeting on August 5, 2004, the DTEV PAB deferred
project-level decisions on the Light Rail Alternative Phase 2 between Nieman
Boulevard and SR 87. As a result, the Recommended Light Rail Alternative
would have no effect on Coyote and Canoas Creeks.

Response to Comment $3-2

Mitigation Measure BIO-8b on page 4.4-15 in Volume I, Chapter 4, Section 4.4
has been revised as follows:

Mitigation Measure BIO-8b: Compensate for Disturbed Riparian
Forest

VTA shall mitigate effects on the ripanan habitat and creek banks located within
CDFG and RWQCB jurisdiction at a ratio of at least 2:1 (replacement:loss)
commensurate with a detailed riparian restoration plan to be prepared. This plan
shall provide for the on-site replacement of lost acreage as well as values and
functions of riparian habitat and non-jurisdictional wetlands, including SRA
cover vegetation, and locations of restoration opportunities, with a technical
approach to create high-quality riparian and SRA cover habitat. Success criteria
typically would mclude 80% survival of planted trees, shrubs, and groundcover,
assured by up to 5 years of post-installation monitoring. Monitoring reports
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shall be submitted annually, with CDFG and RWQCB confirmation of the
fulfillment of the success criteria.

Before construction, VTA shall obtain a Streambed Alteration Agreement from
CDFG, and a WDR from RWQCB and a GWDR from SWRCB. VTA shall
comply with all conditions of the agreement permits. In addition to conditions
contained in the Streambed Alteration Agreement, VTA shall coordinate with
CDFG, RWQCB, and SWRCB to develop, implement and monitor other
compensatory measures as may be necessary.

Response to Comment S3-3

Impact BIO-9 and Mitigation Measure BIO-9 on page 4.4-16 in Volume I,
Chapter 4, Section 4.4 have been revised as follows:

BIO-9: Placement of Fill within Open Waters of the United States
and Aquatic and Bare Soil (Ruderal) Habitats under the Jurisdiction
of the California Department of Fish and Game

The proposed retrofit of the Capitol Expressway bridge at Coyote Creek would
require construction of new pile columns and pier wall support structures
beneath the existing bridge and would place up to 0.0015 acre of fill in the open
waters (or bed and bank) of Coyote Creek. Construction activities would occur
at or below the OHWM (unverified) of Coyote Creek, within an approximately
143-linear-foot segment of creek bed beneath the existing bridge (Figure 4.4-2).
The bed and bank beneath the existing bridge are both potential waters of the
United States, waters of the State, and CDFG aquatic and bare soil (ruderal)
habitats. Vegetation is absent from both the creek channel and bank in the
section of Coyote Creek where construction activity would occur. This would
be considered a substantial adverse effect. However, implementation of the
following mitigation measure would minimize this effect.

Mitigation Measure BIO-9: Restore or Create Jurisdictional Waters
of the United States

VTA shall mitigate effects to the Corps’ jurisdictional areas through
replacement of lost functions and values of jurisdictional habitat on site and in
kind at a ratio of at least 2:1 (replacement:loss). VT4 shall also mitigate effects
to creek banks or waters of the State that are under RWQCB jurisdiction.

Before construction, VTA shall obtain & permits from the Corps and RWQCB,
and shall comply with the conditions of these permits. In addition to the
conditions contained in the Cerps permits, VTA shall coordinate with the Corps
and RWQCB to develop, implement and monitor other compensatory measures.
Specific performance criteria shall include verifiable restoration and/or creation
of waters of the United States and waters of the State, including wetlands, as
appropriate. Restoration and/or creation results shall be monitored for site
success for ap-te a minimum of 5 years and will be terminated with the
permission of the resource agencies. Monitoring reports shall be provided
annually to the Corps, RWQCB, and CDFG.
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Response to Comment S3-4

The fourth full paragraph on page 4.12-10 Volume I, Chapter 4, Section 4.12 has
been revised to read as follows:

Beneficial uses of the surface water in the Capitol Expressway Corridor area
include municipal and domestic supply; agricultural supply; industrial service
supply; groundwater recharge; contact and non-contact recreation; preservation
of rare and endangered species; warm freshwater habitat; cold freshwater
habitat; wildlife habitat; migration of aquatic organisms; and spawning,
reproduction, and or early development. Beneficial uses of groundwater include
municipal and domestic supply, agricultural supply, and industrial service

supply.

Response to Comment S$3-5

The following text replaces the last paragraph on page 4.12-11 in Volume 1,
Chapter 4, Section 4.12:

The Santa Clara Valley Urban Runoff Pollution Prevention Program
(SCVURPPP) is an association of Santa Clara County, the SCVWD, and the 13
cities and towns that discharge stormwater into San Francisco Bay. The
SCVURPPP implements an NPDES permit (No. CAS0299718, Regional Board
Order No. 01-24) for stormwater discharges in the portion of Santa Clara
County that discharges to the bay. The SCVURPPP addresses several elements
that follow the NPDES permit. These include existing control measures,
municipal facility operations and maintenance, stormwater treatment,
elimination of illicit connection and illegal dumping activities, planning and
regulation of new development, regulatory controls for improper waste disposal,
and public information and participation.

Response to Comment S3-6

Mitigation Measure HYD-12 on page 4.12-17 in Volume I, Chapter 4, Section
4.12 has been revised as follows:

Mitigation Measure HYD-12: Implement Measures to Maintain
Operational Water Quallty

VTA shall ensure-tl i i i i grates
aﬂd—mam%amsﬂt—ef&p&perform znspectzons and cleanmgs such that permzt
treatment requirements will be met and shall ensure that outlet structures
provide for proper energy dissipation in accordance with standard specifications
for storm drainage. VTA shall ensure that regular maintenance of parking
facilities includes a program to clean curbside pavement areas of litter, fuel, and
oils spills. Storm drain inlet traps shall be inspected at least annually and
cleaned as required.

Pursuant to Provision C.3 of the SCVURPPP NPDES permit, BMPs for projects
that result in the displacement of more than 43,560 square feet (1 acre) of
impervious surface must implement treatment BMPs to the maximum extent
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practicable (MEP). Those BMPs whose primary mode of action to treat
stormwater depends on volume capacity, such as detention/retention units or
infiltration structures, shall be designed 1o treat stormwater runoff equal to
either the maximized stormwater quality capture volume for the area, based on
historical rainfall records (URQM 1998), or the volume of annual runoff
required to achieve 80% or more capture (CASQA 1993).

Treatment BMPs such as swales, sand filters, wetlands, and others whose
primary mode of action depends on flow capacity shall be sized to treat 1) 10%
of the 50-year peak flow; 2) the flow of runoff produced by a rain event equal to
at least two times the 85th-percentile hourly rainfall intensity for the applicable
area, based on historical records of hourly rainfall depths; or 3) the flow of
runoff resulting from a rain event equal to at least 0.2-inch-per-hour intensity.

Response to Comment S3-7

There appears to be a typo in this comment. Impact HYD-14 pertains to flood
hazards, not polluted runoff, and is on page 4.12-18, not 4.12-17 of Volume I,
Chapter 4, Section 4.12. This comment was addressed in Response to Comment
S3-6 above in revisions to Mitigation Measure HYD-12.
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Y¥b/1b/2084 BY: 41 5182865559 CALTRANS .

JAALE OF CALIFORNIA -~ -BUSINPAS

DEPARTMENT OF TRANSPORTATION
P.0,BOX 23660 =

OAKLAND, CA 94623-0660

" (510) 286-5505

(800) 735-2929 TTY

LBANDBEOR] LION. AND HOUBING AGQGENCY

‘June 14, 2004

SCL-General
SCL000136
'SCH 2001092014

Mr. Tom Fitzwater = . :

. Santa Clara Valley Transportation Authority
3331 N. First Street . ,
San José, CA 95134-1906

Dear Mr. Fitzﬁrﬁtér: ”

Capitol Expréasway Corridor - Draft Environmental Impact Statement /
Environmental Impact Report (DEIS & DEIR) & Draft 4() Evaluation

Than.k you for including the California Departmenﬁ of Tranepoﬂ:atibn (Department)
in the environmental review process for the proposed Capitol Expressway Corridor.
We have reviewed the DEIS/R and have the following comments to offer: '

* Does this project include the proposed 2030 VTA project to convert US Sa-1
- 101/Capitol Expressway interchange to a partial cloverleaf?

* During the moming peak hours the Capitol Expressway/Narves intersection
is heavily congested. The queue from the NB 87 meter, at times, backs into
the Capitol Expressway/Narves fntersection. Please analyze the potential $4-2

‘impact that the Light Rail Transit Project may have on metering and this
intersection. , : - '

* All existing and operational TOS elements and ramp metering equipment

- -maust be kept operational through all construction phases. Any TOS elements s43

that may be affected by this project must be relocated, modified, or fully

replaced as necessary. . |

h ) '
Tablel-1: It is difficult to determine if there are crossings near state freeway
facilities. We are concerned with the potential transportation impact of increased
queues at intersections near freeways when light rail is passing. Please provide
this information. o ‘

S4-4
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Mr. Tom Fitzwater . E
Sants Clara Valley Transit Autherity
Junse 14, 2004 : .
Page 2 L

San José is not located on the western margin of the Coast Ranges.

This section. gives no soils information except copying of the generalized
descriptions from the soil survey. The soils associations and engineering properties

- are listed in the soil survey. It is not clear whether this information was considered S4-6
in determining erosion and shrink-swell potential. For example, the erosion hazard
is not solely a function of slope; the grain size and cohesion of the soils must be
considered too. ' ' ,

S4-5

* Page 4.10-3 reads, “For the purpose of fault zonation under the Alquist-Priolo

~ Act, the California Division of Mines, and Geology defines active faults as

those that show evidence of displacement within the last 200 years.” Under

- the Act, an active fault is defined as one that has ruptured in the last 11,000
years. : , -

* Page 4.10-4 states, *“Fault rupture during the Great San Francisco _

Earthquake of 1886..." This earthquake did not occur in 1886, and was only S4-8

known. as the “Great San Francisco Earthquake” until 1906, :

$4-7

The earthquake refarences cited in this report use moment magnitude and not $4-9
Richter magnitude, as stated in the EIR. ' : o L

* Most of the references cited in earthquake magnitude estimates are outdated.
Earthquake probabilities and maximum credible earthquake (MCE)
estimates are constently being updated. The fault studies cited from the
1970’s, or even from the early 1990%, are no longer accurate. More recent

: studies should be cited. _ : L

* Page 4.10-5 (and several other instances) read, “The estimated probability of
an MCE of Richter (sic) magnitude 6.7...” Both deterministic ‘MCE values
and threshold magnitudes for probabilities of exceedance are given. If the
desire is to use only the probabilities given in the Working Group report, they
can be given as “The probability of a magnitude 6.7 or greater earthquake.” S4-11
By definition, the MCE does not have a time-dependent probability. Please
explain methods used to determine shaking hazard. Also, state whether it
will be based on a' deterministic value or a probabilistic one. There is an
updated 2003 Working Group on California Earthquake Probabilities report,

‘although it appears to have been issued after this EIR was written.

$4-10
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Mr. Tom Fitzwater

8anta Clara Valley Transit Authority
June 14, 2004 : . '
Page 3

Appendix¥ -~ - .
Page 9 states, “Based on the seismic hazard map prepared by Mualchin (1996) and
 the attenuation relationship by Sadigh, et al. (1997), the controlling fault for the -
site is the Hayward fault.,.” . . e : ' '
* It is unclear how the determination of the controlling fault was made. Were
- values from Maulchin used in Sadigh’s attenuation relationship, or were
values' from Manulchin compared to values calculated  using Sadigh?
-Maulehin’s MCE estimates already incorporate attenuation, so putting those
- progressive ground accelerations (PGA’s) inmto another attenuation S4-12
relationship would result in an incorrect value. Attenuation relations require
a great deal of judgment on the part of the user. If Sadigh (1997) was used to
calculate a ground motion, the parameters used in the equation should be
listed, along with a source for each. ' a _ '
The PGA for each fault should be given in the table on page 9. _
Please provide an explanation of the methods used to determine the
controlling fault, and enough supporting data to understand what the
decision was based on. ' . ‘ :

While there were discussions of how the forecasts were made, including vehicle S4.13
miles traveled (VMT's), there were no line diagrams showing links to intersections
for existing or future years. Please provide thisinformation.-

C tive Agre : _
The Santa Clara Valley Transportation Authority (VTA) should be aware that a
“Cooperative Agreement,” between the State of California,  Department of
Transportation and the Santa Clara Valley Transportation Authority shall be S4-14
entered into for improvements to state highways. The agreoment shall be executed
prior to any devélopment activity occurring, such as the Project Study Report (PSR)
and Plans, Specifications and Estimates (PS&E) documents. .

Construction by the Santa Clara Valley Transportation Authority' (VTA) of
improvements which lie within state highway rights of way or affect state facilities,
shall not be commenced until the VTA’s original contract plans involving such work $4-15
and plans for utility relocations have been reviewed and approved by signature of
State’s District Director of Transportation, or the District Director’s delegated
agent. Encroachment permits issued to the VTA, authorizing such work, shall have
been issued by the State prior to the commencement of any such work.

Additional comments, if any, from our Environmental Engineering Branch will be
forwarded as they are received.
_ BN 3-133
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Mr. Tom Fitvzwatar’

Santa Clars Valley Transit Authority
June 14, 2004 . ’
Page 4
achmen e -of-¥

Please be advised that any work or traffic control within the State right-of-way
(ROW) will require an encroachment permit from the Department. To apply for an $4-16
encroachment permit, submit a completed encroachment permit application,
environmental documentation, and five (5) sets of plans (in metric units) which
clearly indicate State ROW to the following address: . _

- Mr. Sean Nozzari, District Office Chief
o Office of Permits ' }
California Department of Transportation, District 04 - -
~ P.0O.Box 28660 ' ‘
Oakland, Ca 94628-0660

Should you require further information or have any questions regarding this letter,
please call José L. Olveda of my staff at (510) 286-5535. _

Sincerely, o
TIMOTHYO. SABLE .
District Branch Chief
IGR/CE_QA '

¢: Scott Morgan (State Clearinghouse)
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Letter S4, California Department of Transportation,
June 14, 2004

Response to Comment S4-1

At its meeting on August 5, 2004, the DTEV PAB deferred project-level
decisions, including design options and project phasing, on the Light Rail
Alternative Phase 2 from Nieman Boulevard to SR 87 until land use and
transportation decisions associated with the U.S. 101 Central Corridor Study and
Evergreen Smart Growth Strategy have been further developed and approved.
As a result, the Recommended Light Rail Alternative (see Volume II, Chapter 2)
would not include any modifications to the U.S. 101/Capitol Expressway
interchange.

However, the design options that were evaluated in the Draft EIS/EIR did not
include the conversion of the U.S. 101/Capitol Expressway interchange to a
partial cloverleaf. The options that crossed U.S. 101 at grade or on an aerial
structure would not preclude the future modification of this interchange to a
partial cloverleaf.

Response to Comment S4-2

The Recommended Light Rail Alternative between the Alum Rock Station and
Nieman Boulevard is more than 5.5 miles to the east and would not affect the
ramp metering for the northbound on-ramp to SR 87 and the Capitol
Expressway/Narvaez Avenue intersection.

However, the Draft EIS/EIR evaluated the effects of the Light Rail Alternative to
SR 87 and the Capitol Expressway/Narvaez Avenue intersection. In 2010,
without the project, the average vehicle delay for the three movements accessing
the on-ramp (eastbound left turn, northbound through, and westbound right turn)
would have an average vehicle delay of 35 seconds during the AM peak hour.
With the Light Rail Alternative, the average vehicle delay during the AM peak
hour for these three movements would increase by 0.5 second. This increase was
not considered substantial, and the increase was only for the eastbound left-turn
movement.

Response to Comment S$4-3

All existing and operational Traffic Operating System (TOS) elements and ramp
metering equipment would be kept operational through all construction phases.
Any TOS elements affected by the project would be replaced or relocated as
necessary, and coordinated through the local Caltrans office to avoid or minimize
any disruption in operation.
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Response to Comment S4-4

Transportation, Section 4.2.2, Existing Roadway Network, includes a discussion
of state facilities.

The Recommended Light Rail Alternative would be constructed near one
Caltrans freeway interchange. At the northern end of the project, light rail
vehicles would enter Capitol Expressway at Capitol Avenue. This intersection is
approximately 1,450 feet from the nearest I-680/Capitol Expressway ramps.
Light rail at this location would be elevated above the intersection and have a
limited effect on traffic. The traffic movements that could extend back to the
freeway are the southbound through movement on Capitol Expressway and the
southbound left-turn movement from Capitol Expressway to Capitol Avenue.
The critical period for these movements would be the PM peak hour. The
TRAFFIX calculation sheets show that the southbound through and left-turn
queues would not increase with the Recommended Light Rail Alternative.
Therefore, there would be no queuing effect from the Recommended Light Rail
Alternative onto I-680.

The Recommended Light Rail Alternative would not affect the U.S. 101 and
SR 87 interchanges with Capitol Expressway.

Response to Comment S4-5

Geology, Soils, and Seismicity, Section 4.10.2, Existing Conditions,
Environmental Setting, Geology has been revised to read as follows.

San Jose is located in the Santa Clara Valley, a northwest-trending valley

separated by intervening ranges within the along-the-western-margin-ofthe

seismically active Coast Range Geomorphic Province. Regional geology is
characterized primarily by folded and faulted sedimentary and volcanic rocks,
ranging in age from Mesozoic to Pliocene, that form the hills of the San
Francisco Peninsula to the west and the Diablo Range and Berkeley Hills to the
northeast. More recent alluvial and intertidal deposits are found in the
immediate vicinity of the project area.

Response to Comment S4-6

The study area boundary is quite large. Soil associations are the standard way to
describe the soils for such a large area. Additional information from the soil
survey has been included. The soil survey does not discuss soil characteristics
such as shrink-swell potential in great detail. As such, information about shrink-
swell potential is inferred from the mineralogy of the clay and clay content of the
soil. Section 4.10.2, Existing Conditions, Environmental Setting, Geology has
been revised to read as follows.
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Soils

The U.S. Department of Agriculture (USDA) Soil Conservation Service (1958)
has mapped the soils underlying the Capitol Expressway Corridor into three
separate associations, which are listed below and shown in Figure 4.10-1. There
are approximately 22 individual soil map units that make up these three
separate associations. The three separate associations include:

®  soils of the recent alluvial fans and floodplains, consisting of deep, medium-
textured soils;

B soils of the older alluvial fans, consisting of nearly level, deep, medium-
textured soils; and

B soils of the terraces, consisting of gently sloping medium- and fine-textured
soils.

Soils of the recent alluvial fans and floodplains are typically deep, medium-
textured soils, and have developed on deep, permeable, unconsolidated alluvium
that originated mainly in areas of sandstone and shale rocks. They are well-
drained.

Soils of the older alluvial fans are typically deep, medium-textured soils, and are
on well-drained, unconsolidated older alluvium that originated mainly in areas
of sandstone and shale rocks.

Soils of the terraces typically consist of gently sloping medium- and fine-
textured soils, have dense claypan subsoils, contain some gravel, and have a
parent material of old alluvial deposits that originated from sedimentary or
meta-sedimentary rocks.

These soils have been altered by increased urbanization since the publication of
the soil survey report.

Expansive Soils

Expansive soils are a common source of moderate damage to houses and light
structures in the Bay Area, and clay-rich natural topsoil with a high shrink-swell
potential is common in the project vicinity. These clay-rich soils contain
montmorillonite and other minerals that swell under wet conditions and shrink
under dry conditions. Structural damage, such as cracked foundations, could
result from differential movement and from several alternating periods of
shrinking and swelling. Usually, damage caused by expansive soils can be
minimized or eliminated by using site-specific engineering techniques.

According to Parikh Consultants (2002) (Appendix F), soils in the Capitol
Expressway Corridor contain appreciable amounts of clay; therefore, they likely
would be subject to shrink-swell episodes. Furthermore, the Soil Survey of the
Santa Clara Area (USDA Soil Conservation Service 1958) indicates that most
soils in the proposed project area are composed of clay loam or finer sediments.
As such, information about shrink-swell potential is inferred from the
mineralogy of the clay (smectite-type) and the clay content. Shrink-swell
potential thus ranges from medium to high. However, these types of soils
generally can be excavated and the excavation backfilled with material that does
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~ not contain clay content if any structures would be constructed over expansive
soil areas in the corridor.

Erosion Hazards

The Soil Survey of the Santa Clara Area (USDA Soil Conservation Service
1958) indicates that most soils in the proposed project area have a negligible to
moderate erosion hazard. The erosion hazard and landslide potential of the
undisturbed soils in the Capitol Expressway Corridor rights-of-way is low
because of high cohesion of soils and the nearly level slopes on which the soils
are located. Soils in the street portion of the corridor right-of-way likely consist
of coarse-textured fill material that poses an even lower erosion hazard.

Response to Comment S4-7

The following revisions are hereby made following the last paragraph on page
4.10-3 of the Final EIR.

The Bay Area contains numerous faults and fault zones. The Alquist-Priolo
Earthquake Fault Zoning Act (PRC Sec. 2621 et seq.), originally enacted in

1972 as the Alquist-Priolo Special Studies Zones Act which-was-signed-intolaw
by-the-California-State Legislature-in 1972, requires the state geologist to

delineate all active fault traces in the state and to delineate appropriately wide
Earthquake Fault Zones around these fault traces. The purpose of this and other
requirements of the Alquist-Priolo Act is to prevent the location of most types of
structures intended for human occupancy across construction-of-habitable
straetures-on the traces of active faults and thereby mitigate the hazard of
surface fault rupture (Hart and Bryant 1997).

Under the Alquist-Priolo Act, faults are zoned and construction along or across
them is strictly regulated if they are sufficiently active and well defined. A fault
is considered sufficiently active if one or more of its segments or strands shows
evidence of surface displacement during Holocene time (defined for purposes of
the Act as approximately the last 11,000 years). A fault is considered well
defined if its trace can be clearly identified by a trained geologist at the ground
surface or in the shallow subsurface using standard professional techniques,
criteria, and judgment (Hart and Bryant 1997).

Response to Comment S$4-8

Section 4.10.2, Existing Conditions, Environmental Setting, Surface Rupture has
been revised to read as follows.
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Fault rupture during the Great 7906 San Francisco Earthquake of1886-resulted
in surface displacement along the Hayward fault of up to 3 feet (Steinbrugge et
al. 1987) and caused significant damage to the Southern Pacific Railroad tracks
in the vicinity (Lawson 1908).

Response to Comment $4-9

A description of moment magnitude has been included in Section 4.10.2,
Existing Conditions, Environmental Setting, Seismic Ground Shaking as follows.

The measurement of the energy released at the point of origin, or epicenter, of
an earthquake is referred to as the magnitude, which is generally expressed in
the Richter Magnitude Scale or as moment magnitude. The Fhis scale used in
the Richter Magnitude Scale is logarithmic so that each successively higher
Richter magnitude reflects an increase in the energy of an earthquake of about
31.5 times. Moment magnitude is the estimation of an earthquake magnitude by
using seismic moment, which is a measure of an earthquake size utilizing rock
rigidity, amount of slip, and area of rupture.

Response to Comment S4-10

The section on “Estimates of Earthquake Shaking” has been extensively revised
and updated to incorporate the following new references:

W Peterson, M. D., W. A. Bryant, C. H. Cramer, T. Cao, and M. Reichle. 1996.
Probabilistic Seismic Hazard Assessment for the State of California. (U.S.
Geological Survey Open-File Report 96-706.) Washington, DC.

B Richter, C.F. 1958. Elementary Seismology. New York: W. H. Freeman.

W Schwartz, D. P., and K. J. Coppersmith. 1984. Fault Behavior and Characteristic
Earthquakes: Examples from the Wasatch and San Andreas Faults. Journal of
Geophysical Research 89:5873-5890.

B Working Group on California Earthquake Probabilities. 2003. Earthquake
Probabilities in the San Francisco Bay Region: 2002-2031. (U.S. Geological
Survey Open-File Report 03-214.) Washington, DC.

Response to Comment S4-11

Section 4.10, Geology, Soils and Seismicity, now incorporates a discussion of
probabilities of magnitude 6.7 or greater earthquakes and moment magnitudes for
eight of the major active and potentially active faults in the vicinity of the Capitol
Expressway Corridor. The discussion is based upon two U.S. Geological Survey
reports (Peterson et al. 1996; Working Group on California Earthquake
Probabilities 2003).
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Response to Comment S4-12

Page 9 of Appendix F was revised to read as follows.

These maximum credible earthquake magnitudes represent the largest
earthquakes that could occur on the given fault based on the current
understanding of the regional tectonic structure.

Estimated Closest

The Seismic Hazard Map by Mualchin (1996) was used in order to estimate the
closest distance of the proposed project site from the faults. In addition, the
Maximum Credible Earthquake (MCE) values were based on the same
reference. The attenuation relationship by Sadigh, et. al. (1997) was used in
order to estimate the Peak Bedrock Acceleration (PBA) for each fault. This
relation uses as input the distance and the earthquake magnitude, which were
both based on the Hazard Map by Mualchin (1996), as described. There was no
multiple usage of attenuation relationships. The data are summarized in the

Jfollowing table.
Estimated
Closest Maximum Peak Peak
Distance to Credible Bedrock Ground
Fault from Earthquake Acceleration Acceleration
Fault Project Area (MCE) (PBA) (PGA)
San Andreas/ 24.6 km 8.0 0.30g 0.36g
North (strike/slip)
Hayward (strike/slip) 4.2 km 7.5 0.60g 0.60g
Monte Vista/East 10.7 km 6.5 0.30g 0.36g
(Unknown/not published)
Calaveras-Pacines- 8.4 km 7.5 0.50¢g 0.50g

San Benito (strike/slip)

The Peak Ground Acceleration (PGA) was based on Caltrans SDC (Version 1.2,
December 2001) and the assumption that the soil meets the criteria for Soil
Profile D (based on the as-built soil information). This is tabulated in the table
above.
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The most critical PGA dictated the controlling fault. In this case, the controlling
Jfault is the Hayward Fault, where PGA = 0.6g (where g = acceleration due to

gravity).

Response to Comment S4-13

A copy of the Technical Appendix to the Capitol Expressway Light Rail Corridor
Transportation Study, with the line diagrams showing links to intersections, was
mailed as requested.

Response to Comment S4-14

VTA acknowledges that if the approved project involves improvements to state
highways, a “Cooperative Agreement” between Caltrans and VTA is required
prior to any development activities related to these improvements. However, the
Recommended Light Rail Alternative (see Volume II, Chapter 2) does not
involve any improvements to state highways.

Response to Comment $4-15

VTA acknowledges that if the approved project will require construction
activities within the State of California right-of-way or will affect state facilities,
Caltrans will need to review the contract plans and issue encroachment permits
prior to the commencement of work. Also refer to Response to Comment S4-14.

Response to Comment S4-16

VTA acknowledges that any work or traffic control within the State of California
right-of-way requires an encroachment permit from Caltrans. Also refer to
Response to Comment S4-14.
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_\(‘, Department of Toxic Substances Control

Edwin F. Lowry, Director

A ;' 35

Terry Tamminen 700 Heinz Avenue, Suite 200 Amold Schwarzenegger
Agenccy"%%c‘&etary Berkeley, California 94710-2721 Govemor
a

June 10, 2004

VTA Environmental Planning Department

3331 North First Street, Bldg. B g =
San Jose, California 95134-1927 - =25
Attn: Thomas Fitzwater - Zp
a =
Dear Mr. Fitzwater ¥y %

10

Thank you for the opportunity to comment on the Draft Environmental ™
Impact/Statement/Draft Environmental Impact Report and Draft Section 4(f) Evaluation.
As you may be aware, the California Department of Toxic Substances Control (DTSC)
oversees the cleanup of sites where hazardous substances have been released
pursuant to the California Health and Safety Code, Division 20, Chapter 6.8. As a
potential Resource Agency, DTSC is submitting comments to ensure that the
environmental documentation prepared for this project to address the California
Environmental Quality Act (CEQA) adequately addresses any required remediation
activities which may be required to address any hazardous substances release.

Section 4.11 of the Report has identified potential hazardous facilities close to the
project. Past uses of the general area of the proposed light rail route, however, should
also be provided. If past uses indicate that hazardous substance may have been
handled, an assessment should be made as to the potential presence of hazardous
substances. The Report should also indicate the different construction activities that
will be conducted that may result in the potential release of hazardous substances such
as: demolition of existing hazardous waste facility, and disturbance or excavation of
soil. Please also identify, if already known, which part of the corridor will any of these 55-2
~ construction activities will occur. This latter information should identify the hazardous
waste facilities and areas that will be impacted by the proposed project and which could
potentially expose the nearby residents and construction workers to hazardous
substances. The existence of any potential health risks from the construction activities S5.3
in the impacted facilities/areas should be evaluated and addressed which may include
sampling investigation or remediation.

S5-1

- DTSC can assist your agency in overseeing characterization and cleanup activities
through our Voluntary Cleanup Program. A fact sheet describing this program is S5-4
enclosed. We are aware that projects such as this one are typically on a compressed
schedule, and in an effort to use the available review time efficiently, we request that

The energy challenge facing California is real. Every Californian needs to take immediate action to reduce energy consumption.
For a list of simple ways you can reduce demand and cut your energy costs, see our website at www.dlsc.ca.gov.
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Thomas Fitzwater
Page 2
“June 10, 2004

DTSC be included in any meetings where issues relevant to our statutory authority are
discussed.
Please contact Virginia Lasky at (510) 540-3829 if you have any questions.

Sincerely,

! A : A '
L
Karen Toth, P. E.

Unit Chief '

Northern California - Coastal Cleanup
Operations Branch

Enclosure

cc:  Governor's Office of Planning and Research
State Clearinghouse '
~P. O.Box 3044
Sacramento, California 95812-3044

Guenther Moskat

CEQA Tracking Center

Department of Toxic Substances Control
P.O. Box 806 .

Sacramento, California 95812-0806
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The Voluntary Cleanup_Program -

)

The California Environmental Protection Agency’s Department of Toxic Substances Control (DTSC)
has introduced a streamlined program to protect human health, cleanup the environment and get property
back to productive use. Corporations, real estate developers, local and state agencies entering into '
Voluntary Cleanup Program agreements will be able to restore properties quickly and efficiently, rather
than having their projects compete for DTSC's limited resources with other low-priority hazardous waste
sites. This fact sheet describes how the Voluntary Cleanup Program works.

Prior to initiation of the Voluntary Cleanup Program, project proponents had few options for DTSC
involvement in cleaning up low-risk sites. DTSC’s statutory mandate is to identify, prioritize, manage and
cleanup sites where a release of hazardous substances has occured. For years, the mandate meant that, if
the site presented grave threat to public health or the environment, then it was listed on the State
Superfund list and the parties responsible conducted the cleanup under an enforcement order, or DTSC
used state funds to do so. Because of staff resource limitations, DTSC was unable to provide oversight at
sites which posed lesser risk or had lower priority.

DTSC long ago recognized that no one’s interests are served by leaving sites contaminated and
unusable. The Voluntary Cleanup Program allows motivated parties who are able to fund the cleanup --
and DTSC’s oversight -- to move ahead at their own speed to investigate and remediate their sites. DTSC
has found that working cooperatively with willing and able project proponents is a more efficient and
cost-effective approach to site investigation and cleanup. There are four steps to this process:

/ Eligibility and Application

/' Negotiating the Agreement

! Site Activities

!/ Certification and Property Restoration

The rest of this fact sheet describes those steps and gives DTSC contacts.

October 2002
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- The Voluntary Cleanup Program

Step 1: Eligibility and App]ication

Most sites are eligible. The main exclusions are if the site is listed as a Federal or State Superfund
site, is a military facility, or if it falls outside of DTSC's jurisdiction, as in the case where a site contains
only leaking underground fuel tanks. Another possible limitation is if another agency currently has
oversight, e.g., a county (for underground storage tanks). The current oversight agency must consent to
transfer the cleanyp responsibilities to DTSC before the proponent can enter into a Voluntary Cleanup
Program agreement. Additionally, DTSC can enter into an agreement to work on a specified element of a
cleanup (risk assessment or public participation, for example), if the primary oversight agency gives its
consent. The standard application is attached to this fact sheet. : '

If neither of these exclusions apply, the proponent submits an application to DTSC, providing details
about site conditions, proposed land use and potential community concems. No fee is required to apply
for the Voluntary Cleanup Program. T

Step 2: Negotiating the Agreement

Once DTSC accepts the application, the proponent meets with experienced DTSC professionals to
negotiate the agreement. The agreement can range from services for an initial site assessment, to
oversight and certification of a full site cleanup, based on the proponent's financial and scheduling
objectives.

The Voluntary Cleanup Program agreement specifies the estimated DTSC costs, scheduling for the
project, and DTSC services to be provided. Because every project must meet the same legal and technical
cleanup requirements as do State Superfund sites, and because DTSC staff provide oversight, the
proponent is assured that the project will be completed in an environmentally sound manner.

In the agreement, DTSC retains its authority to take enforcement action if, during the investigation or
cleanup, it determines that the site presents a serious health threat, and proper and timely action is not
otherwise being taken. ' The agreement also allows the project proporient to terminate the Voluntary
Cleanup Program agreement with 30 days written notice if they are not satisfied that it is meeting their
needs.

Step 3: Site Activities

Prior to beginning any work, the proponent must have: si gned the Voluntary Cleanup Program
agreement; made the advance payment; and committed to paying all project costs, including those
associated with DTSC’s oversight. The project manager will track the project to make sure that DTSC
is on schedule and within budget. DTSC will bill its costs quarterly so that large, unexpected balances
~ will not occur.

. October 2002
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Once the proponent and DTSC have entered into a Voluntary Cleanup Program agreement, initial site
assessment, site investigation or cleanup activities may begin. The proponent will find that DTSC’s staff
includes experts in every vital area. The assigned project manager is either a highly-qualified Hazardous
Substances Scientist or Hazardous Substances Engineer. That project manager has the support of well-
trained DTSC toxicologists, geologists, industrial hygienists and specialists in public involvement.

The project manager may call on any of these specialists to join the team, providing guidance, review,
comment and, as necessary, approval of individual documents and other work products. That team will
also coordinate with other agencies, as appropriate, and will offer assistance in complying with other
laws, such as the Resource Conservation and Recovery Act.

Step 4: Certification and Property Restoration

When remediation is complete, DTSC will issue either a site certification of completion or a “No
Further Action” letter, depending on the project circumstances. This means “The Site” is now property
that is ready for productive economic use.

October 2002
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State of California — California Environmental Protection Agency Department of Toxic Substances Controt

VOLUNTARY CLEANUP PROGRAM APPLICATION

The purpose of this apblication is to obtain information necessary to determine the eligibility of the site
for acceptance into the Vol<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>